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MEMORANDUM
Item No.: 6b & 7a
Meeting Date: 12/11/2012

To:

Mayor Stuart Fraser and Telluride Town Councilmembers

From:

Kevin J. Geiger, Town of Telluride Attorney
Jay Montgomery, Moses, Wittemyer, Harrison & Woodruff, PC
Patricia DeChristopher, Moses, Wittemyer, Harrison & Woodruff, PC

Re:

Consideration Of Approval on Second Reading Of An Ordinance Of The Town Council Of
The Town Of Telluride, Colorado Authorizing The Conveyance To The Idarado Mining
Company By The Town Of Telluride Of Certain Remedial And Residual Water Rights
Together With A Proportionate Ownership Interest In The Structures To Which The
Conveyed Water Rights Are Decreed.
Consideration Of A Comprehensive Settlement Agreement Regarding The Bridal Veil Water
System Between The Idarado Mining Company And The Town Of Telluride, Colorado

Date:

December 5, 2012

This memorandum will accompany and serve as a comprehensive introduction to lead the Town Council
discussion as to the following agenda items for the December 11, 2012 Town Council meeting:
6b.
Consideration Of Approval on Second Reading Of An Ordinance Of The Town Council Of
The Town Of Telluride, Colorado Authorizing The Conveyance To The Idarado Mining Company
By The Town Of Telluride Of Certain Remedial And Residual Water Rights Together With A
Proportionate Ownership Interest In The Structures To Which The Conveyed Water Rights Are
Decreed.
7a.
Consideration Of A Comprehensive Settlement Agreement Regarding The Bridal Veil Water
System Between The Idarado Mining Company And The Town Of Telluride, Colorado.
On November 20, 2012 Town Council held a lengthy discussion on the implications of the approval of the
proposed Comprehensive Settlement Agreement (CSA) with Idarado, but continued the matter for formal
action until the December 11, 2012 meeting. During this same meeting on November 20, 2012, Town
Council approved the first reading of the ordinance conveying back the Remedial and Residual Water Rights
to Idarado, which matter is now set for consideration and approval in a public hearing on second reading of
the ordinance. There have been no changes to the Ordinance since first reading on November 20, 2012.
Numerous minor changes have been made to the CSA and accompanying exhibits, but these changes are
considered as either correcting typographical errors or clarifying certain aspects of language in the CSA.
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They do not change the fundamental and essential nature of the CSA that was presented and discussed with
Town Council during the November 20, 2012 meeting.
Overview of the 1992 Town-Idarado Settlement Agreement:
Beginning in the 1980s and concluding in 1992, the Idarado Mining Company was defending a lawsuit
brought by the State of Colorado under the Federal Comprehensive Environmental Response, Compensation
and Liability Act (“CERCLA”). Pursuant to a consent decree executed as part of the CERCLA case
settlement, Idarado was required to perform certain environmental remediation activities pursuant to a
remedial action plan (“RAP”). At the same time, the Town was asserting claims against Idarado arising out
of the alleged pollution of the Town’s water supply in Town Park caused by mining activities. The
CERCLA case was settled by Idarado around the same time that Idarado and the Town entered into the 1992
Town of Telluride Idarado Mining Company Settlement Agreement (“1992 Settlement Agreement”).
In an effort to settle the potential Town lawsuit as to the contaminated wells in Town Park, as well as to seek
the Town’s approval of the comprehensive CERCLA settlement with the State of Colorado, Idarado offered
to provide to the Town water rights and water structures in the Bridal Veil basin as an alternative municipal
water supply. The basic quid pro quo in the 1992 Settlement Agreement as it relates to water rights and
water system structures was that the Town would give up its claims against Idarado for pollution of our
Town Park wells in exchange for Idarado providing extensive water rights and water structures as an
alternative water supply capable of meeting the Town’s present and future municipal water requirements.
As you may know, the Bridal Veil water system consists of several storage reservoirs, direct flow diversions
and associated pipelines and conveyance facilities that had historically been used to provide water for the
mining and milling operations of Idarado and its predecessors. The dominant feature of the Bridal Veil water
system is Blue Lake Reservoir, which has decreed water storage rights in the amount of 6,000 acre-feet and
has an active storage capacity of approximately 3,900 acre-feet.
Among other things, in the 1992 Settlement Agreement between the Town and Idarado, Idarado was to
convey to the Town three deeds for certain water rights, some of which were subject to a “recall” or a
conveyance back to Idarado upon certain described conditions. The three (3) categories of water rights are
termed the Initial Water Rights, the Remedial Water Rights and the Residual Water Rights.
Idarado conveyed outright 1,500 acre-feet of water storage rights to the Town under the Initial Water Rights
deed. These water rights were free and clear of any interest by Idarado and do not include a “recall” or call
back right from Idarado.
In contrast, the Remedial and Residual water rights deeds contained a provision allowing Idarado to recall
title to all or a part of the water rights for specified uses on Idarado’s property in San Miguel County. The
Remedial Water Rights were limited to 100 acre-feet and were quantified by Idarado as the amount of water
it needed to retain in order to carry out its obligations under the consent decree and RAP. The 1992
Settlement Agreement required Idarado to convey the Remedial Water Rights to the Town, subject to the
recall right, at “such time as Idarado ... no longer reasonably requires the remedial water rights” for
implementation of its obligations under the RAP.
Finally, as the name would suggest, the Residual Water Rights were those water rights that were “leftover”
after those critical interests of the parties were satisfied in the Initial Water Rights and the Remedial Water
Rights. As such, they represent the majority of water in Bridal Veil Basin (approximately 24/39 or 61% of
the senior water rights). Both the Remedial Water Rights and the Residual Water Rights were conveyed to
the Town in 1992, notwithstanding the fact that Idarado continued to use the Remedial Water Rights to some
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extent for the relatively minor uses of water in connection with its RAP activities and its house and office at
the mill site.
As indicated, both the Remedial and Residual Water Rights are subject to Idarado’s recall for use on
Idarado’s property located in San Miguel County. When Idarado terminated its lease of the Bridal Veil
Power House with Eric Jacobson in 2010, it decided to take over operation of the hydroelectric facility. In
May 2011 it notified the Town of a demand for reconveyance of the Remedial and Residual water rights for
such use, along with its continuing uses in connection with the RAP. The original deadline of May 2012 for
the Town to respond to that demand for reconveyance has been extended to coincide with finalization of this
proposed comprehensive settlement.
Overview of Settlement Discussions:
In June, 2010 settlement discussions resumed between Idarado and the Town following the 2008 trial
between Idarado and the Town under Case 07CV28, which resulted in an Order of the District Court in
February, 2009. For over two years now, a working group of representatives from the Town and Idarado has
been meeting regularly in an attempt to address a variety of issues between the parties, which has culminated
in the proposed Comprehensive Settlement Agreement between the Town and Idarado.
Setting some context for these settlement discussions, in 2005 the Town of Telluride electorate approved a
$10 million bonded debt question to move forward with the Pandora Water Treatment Plant (PWTP). The
Town sold or “let” those bonds in October, 2010. At approximately the same time (September 2010), the
Town awarded the bid for the construction of the PWTP to Southwest Contracting, LLC from Cortez,
Colorado. Southwest, along with a variety of subcontractors, has been working with the Town on the PWTP
project for the past two (2) construction seasons.
Town’s Water Demands and Idarado Zinc Compliance Issues:
In a letter report dated April 14, 2010, our water engineers, Resource Engineering Inc., provided the Town
with an updated estimate of future water demands expected at build-out within the Town’s existing
geographical water service area. This report concluded that while the Town’s overall water demand had
declined in recent years due to the implementation of multiple water conservation measures1 and essentially
bought the Town some time before requiring its new water source, the planned PWTP must come on-line to
avoid possible future water shortages. Based upon the Town’s historic water use records and projected
future demand, it was estimated that without a new water treatment facility, water shortages could occur as
early as 2014 should an extremely dry year occur. In fact, during the drought of this past summer the Town
did witness a very serious water supply constraint situation that required mandatory conservation measures
and put the Town perilously close to full capacity of our water treatment resources.
Specific to the issues of the Town’s current and projected water demand, Town Council may find the
following information helpful, which comes from the Town’s 2010 Water Master Plan Update (updated
through 2012):
Current Town peak day demand in summer:
Projected Town peak day demand in summer, 2050:

1.9 CFS or 1.22 MGD
3.0 CFS or 2 MGD

Current Town peak day demand in winter:

1.1 CFS or 0.71 MGD

1

Such conservation measures have included metering, passage of a water conservation ordinance, water main
replacement, leak detection and repair and implementation of a water use rate structure that penalizes excessive water
use.
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Projected Town peak day demand in winter, 2050:

2.34 CFS or 1.55 MGD

Future and Existing Town Water Supply Sources:
PWTP:
Summer at full design capacity and under CSA:

3 CFS or approx. 2 MGD

Winter under proposed CSA at reduced capacity:

0.78 CFS or 0.5 MGD

Mill Creek (with new membrane filter system):
Summer:

1.55 CFS or 1 MGD

Winter: (recent worst case low flows suggest)

0.78 CFS or 0.5 MGD

Stillwell:
(seasonal only from May-Sept/Oct.)

1.5 CFS or 0.98 MGD

Since at least 2007, the Town has been aware of concerns expressed by Idarado about consequences and
compliance with certain water quality (zinc) standards under its Consent Decree/RAP (discussed above) with
the State of Colorado. This concern has centered on the Town’s proposed water draws for the PWTP that
Idarado is concerned will have an impact on the water quality of the San Miguel River, thus triggering
additional—and possibly significant and costly—RAP obligations for Idarado.
At the risk of greatly over-simplifying a very complicated issue, the Town’s conversation with Idarado on
this issue has been two-part:
1) Are there ways that the Town and Idarado can cooperate to enhance the overall water yield of the
Bridal Veil system and/or work on timing of water releases and future Town water consumption to
enhance the water quality of the San Miguel River?
2) Are there ways to seasonally limit the Town’s water use at the new PWTP so that winter flows in the
San Miguel River can be enhanced and conversely the Town could withdraw more water in the
summer season, which is, by far, the Town’s highest water demand time?
Mr. Fifer for the Town (and Mr. Sherm Worthington for Idarado) have been working hard for the past couple
of years using a computer model developed for the Town by Mr. Fifer’s firm Resource Engineering, Inc. to
simulate the possible operation of the Bridal Veil water system. In what is called the “Bridal Veil Model”,
Idarado and the Town can alter a variety of factors and variables in the model system such as adding or
removing water sources, adjusting the Town’s demand for water, adjusting Idarado’s demand for
hydropower, and making seasonal adjustments to water demand, among others, to simulate the Bridal Veil
system in a way that can predict resulting river flows and provide data to calculate zinc concentrations in the
river.
For example, if at certain times of the year the Town takes its municipal water from a direct diversion known
as the Falls Crest Diversion out of Bridal Veil Creek near the powerhouse (instead of using the Blue Lake
pipeline) the parties can conserve the reservoir capacity in Blue Lake for release in the winter when Blue
Lake has the greatest potential to assist Idarado on some of its water quality issues. This benefit occurs
because storage water released from Blue Lake contains very low levels of metals and represents a relatively
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larger component of the overall water flow in the San Miguel River during the winter. In addition, there are
some improvements that can be made to the water collection system in upper Bridal Veil Basin that would
enhance the “firm yield” or overall supply of the system, such as reconstructing certain elements of the
collection system like the now defunct “Double Eagle” pipeline collection system.
Finally, another operational parameter that is now part of the CSA proposed for Town Council’s
consideration is for the Town to operate the PWTP in the winter at a “reduced demand” level using both the
PWTP and our existing treatment plant at Mill Creek to supply the Town’s winter water supply. It is
important to remember, as illustrated in the demand numbers presented above, that the Town’s water
demands are greater in the summer and significantly decreased in the winter so that reduced water treatment
at the PWTP in the winter would be easier to accommodate. Conversely, Idarado has much less of a concern
with the Town operating the PWTP at a higher volume in the summer when the addition of Bridal Veil water
to the San Miguel River is a very minor component to the overall and significant volume of water in the San
Miguel River.
Overview of the Terms of the Comprehensive Settlement Agreement:
While we recommend that Town Council review the detailed provisions within the CSA, the purpose of this
section of this memorandum is to provide a more general overview of some of the more relevant and
substantial provisions found in the CSA with reference to the particular Article within the CSA.
ARTICLE VI, PANDORA PLANT OPERATING STATUS IN WINTER PERIOD
In the CSA, the “Winter Period” is defined as October 16 through May 15 of each calendar year. For years
1-10 of the CSA, the following provisions will govern Telluride’s use of water during the Winter Period:
1. Telluride would first divert from direct flow at the Falls Crest Diversion or from the BVPH Tailrace
a combined Weekly Average Diversion of no more than 0.78 CFS (with a Daily Average Diversion
of no more than 1.55 CFS). (A weekly average diversion rate gives the Town flexibility to exceed
0.78 CFS during peak day demand periods provided that a subsequent reduction during the week can
achieve the weekly overall average limitation.)
2. If this 0.78 CFS is not enough water, Telluride would then look to utilize the maximum amount of
water available at the Mill Creek Plant to meet our municipal needs in the winter.
3. In the event that the winter limits of the PWTP and the Mill Creek plant still do not meet the Town’s
winter demands, the Town can return to the Bridal Veil Basin to divert an additional Weekly
Average Diversion of up to 0.77 CFS of water (for a maximum total Weekly Average Diversion for
the PWTP at 1.55 CFS).
The CSA includes a condition if we “go back” to Bridal Veil basin water in the winter for more than our
original 0.78 CFS for four (4) weeks or more in any Winter Period, then the Town will attempt to reduce our
water demands, including instituting the mandatory water conservation measures in our Municipal Code.
It is important to recognize that this “three tiered approach” to satisfying the Town’s water demands (where
the Town has the ability to return to Bridal Veil basin) ensures—absent a marked change in existing water
conditions and current engineering projections as to the water available in Bridal Veil Basin—that the Town
will be able to meet its future demands in any scenario, which is a critical and essential component to our
water planning efforts.
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ARTICLE VII, PANDORA PLANT OPERATING STATUS IN SUMMER PERIOD
Essentially, summer water conditions under the CSA (May 16 through October 15) are much less restricted.
Notably, the Town will principally look to its soon to be constructed direct flow diversion point known as the
Falls Crest Diversion (in close proximity to the Bridal Veil powerhouse) to deliver up to 3.0 CFS of water to
the PWTP provided that the flow rate of Bridal Veil Creek below this diversion point does not drop below
1.0 CFS. This minimum flow 1 CFS flow for Bridal Veil Creek after our diversion is intended to ensure that
Bridal Veil Falls always has a flow of water coming over it as it is one of the most photographed and
aesthetic points in San Miguel County. The Town and Idarado have no desire to see it dry for certain periods
of the year. If this initial and very large summer capacity using Bridal Veil Creek is not enough to supply the
Town’s water demands we will then turn to using the maximum amount of water available at the Mill Creek
Plant. Finally, should we still need to seek additional water, the Town could return to Bridal Veil Basin at a
flow rate of up to 1.55 CFS, with a cumulative total maximum rate of 3.0 CFS.
Similar to the winter conservation measures, if the Town returns to Bridal Veil Basin for 30 days or more
after its initial use of water from Bridal Veil and the secondary water from Mill Creek we will attempt to
reduce our water demands, including instituting the mandatory water conservation measures in our
Municipal Code.
Beginning in Years 11-20 of the CSA, modifications of the Town’s permitted water usage is authorized as
follows:
If the Town’s Winter Usage goes down, there is no change.
If the Town’s Winter Usage increases by at least 0.1 CFS and the zinc concentration stays below 0.3
mg/l, then the amount of water Telluride may divert shall increase by 0.1 CFS over its then-current
limit.
If the Town’s Winter Usage increases by at least 0.1 CFS and the zinc concentration exceeds 0.336
mg/l, then the Town’s water diversion limits stay the same. However, the Town will look to
undertake reasonable good faith efforts to reduce its water demands and Idarado will also undertake
good faith efforts to implement additional remedial measures that are reasonably designed to reduce
the zinc levels in the San Miguel River within a reasonable time with the goal of meeting the zinc
concentration limit of 0.336 mg/l without requiring Telluride to implement conservation measures.
This is important because if the Town’s water demands increase in the future, these provisions of the CSA
will afford the Town the ability to increase its water draws or, if Idarado still has zinc compliance issues, it
will require Idarado to make additional efforts to address those compliance issues.
ARTICLE VIII, ZINC CONCENTRATIONS AND ARTICLE IX, MILL CREEK PLANT
Under this section of the CSA, the Parties will share data as to Idarado’s compliance with the RAP for as
long as Idarado is required to measure zinc concentrations pursuant to the RAP. And the Parties will work
during each calendar year (based on the average total zinc concentration levels) so that if Idarado is
approaching or exceeding its running yearly average zinc compliance number (0.336 mg/l) then the Town
will use reasonable good faith efforts to reduce its Bridal Veil diversions and, in turn, the Town would
maximize its use of the Mill Creek Plant. As part of Article IX, the Town will also commit to continuing to
maintain and use the Mill Creek Plant up to a treatment capacity of at least 1.50 CFS.
ARTICLE X, MAINTENANCE and OPERATION OF BRIDAL VEIL SYSTEM
ARTICLE XI, BRIDAL VEIL SYSTEM UPGRADES
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ARTICLE XII, FUTURE BRIDAL VEIL WATER SYSTEM UPGRADES
A very important component of the entire Bridal Veil water system is maintenance and upgrades to the
existing system. This is a high altitude environment in a rugged and remote part of San Miguel County with
challenging physical aspects to its overall maintenance. The Town and Idarado have negotiated joint
maintenance standards and have assigned primary maintenance and operation of the Bridal Veil system to
Idarado, subject to a cost sharing agreement that is included as an exhibit to the CSA, and addressed in more
subsequent detail in this memorandum.
A list of the benefits that the Town will receive from the CSA is that Idarado will commence and complete
the following upgrades to the Bridal Veil water system at their cost, up to the limits below:


Lewis Line upgrade—up to $500,000. The Lewis Line or the Blue Lake Supply pipeline is a
large existing pipe that spans more than 1 mile and diverts water from Bridal Veil Creek
(and Lewis Lake) into Blue Lake. The Lewis Line is a critically important supply
component to the overall capacity of Blue Lake. This pipe has broken the last two summers
and is currently not operable with a large gap in the pipeline. A temporary fix completed in
the summer of 2010 did not last beyond 2012. A more permanent fix is planned as part of
the CSA and is likely to commence in 2013.



Installation of Remote Control System of the valves at Blue Lake and Lewis Lake and the
BVPH—up to $180,000. This will include facilities that enable remote operation of the key
valves in the system, notably at the outlet from Blue Lake, Lewis Pipeline Diversion (aka,
Blue Lake Supply Pipeline, Bridal Veil Branch) and the Bridal Veil powerhouse. This also
has the added benefit of not exposing either Town or Idarado employees to the potentially
dangerous winter conditions present in the Bridal Veil Basin



Reconstruction of the Mud Lake Diversion—up to $70,000. Mud Lake is another
component of the overall Bridal Veil water system that can typically be used earlier in the
spring/summer season so that the water in Blue Lake can be saved either for later in the
summer season or for the winter. The parties believe that some relatively minor
improvements to the current intake system and pipeline for the Mud Lake component of the
system could greatly enhance our ability to use Mud Lake and its associated drainage as a
more reliable and significant water source.

While the parties anticipate that the above budgeted amounts will be sufficient for the intended work, if the
costs exceed the initial Idarado commitment for the work, then the Town will contribute to the funding up to
the amount expended by Idarado. If the remaining work was still in excess of the now joint and equal Town
and Idarado contributions the parties would share such remaining cost with Telluride contributing 15/39 and
Idarado contributing 24/39 of such remaining cost.
Finally, on the construction of the Falls Crest Diversion, Idarado will contribute 50% of the cost of the Falls
Crest Diversion, up to a limit of $125,000. Idarado has also agreed to reimburse the Town $35,000.00 for
the replacement of a power line near the BVPH, which Telluride replaced during the 2012 construction
season.
As for any future improvements (excepting the Double Eagle project), generally speaking the Town and
Idarado will split the cost using the formula of: Town: 15/39; Idarado: 24/39 (this is approximately based on
the reconveyance percentage under the residual and remedial water rights.).
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ARTICLE XIV, CONSTRUCTION OF A HYDRO-ELECTRIC POWER FACILITY AT PWTP
Under the 2005 Agreement to Covey the water treatment plant site, the Town’s construction of a
hydroelectric facility at the PWTP was subject to Idarado’s approval. The CSA includes such approval for
the Town to construct a hydroelectric facility at the PWTP, which will use both Town and Idarado water (at
no charge to the Town) to generate as much electricity as permitted and acceptable from an engineering
solution. The Town must commence seeking the federal (and state) permitting process by November 1, 2013
and the hydro facility needs to be operational by 2017. This is a significant development for the Town in
terms of generating alternative energy and for decreasing our costs associated with the PWTP.
ARTICLE XVI, PENDING LITIGATION
This Article settles the ongoing and pending multi-year litigation between Idarado and the Town with regard
to the due diligence proceeding on our junior water rights. The Town and Idarado will enter into a
stipulation and resolve all currently outstanding legal issues with this ongoing litigation, including Idarado’s
consent to the continuation of all of the Town’s conditional water rights.
ARTICLE XVII, DEEDS TO RECONVEY RESIDUAL AND REMEDIAL WATER RIGHTS
Pursuant to the terms of the 1992 Settlement Agreement, as previously mentioned, the Town will reconvey
back to Idarado the Residual Water Rights and the Remedial Water Rights. This conveyance will completely
satisfy the Town’s obligations to Idarado with respect to the Bridal Veil Water Rights under the 1992
Settlement Agreement, although any other continuing rights or obligation of the parties under that agreement
will be unaffected.
ARTICLE XVIII, PWTP SITE
Under this Article, the Town will receive title to the proposed two-acre site where the PWTP will be located
at no cost to the Town. Previously a provision known as Section 1.6.5.5 of the 2005 Agreement to Convey
[the two-acre site] was advanced by Idarado as a possible provision that could be exercised by Idarado to
prohibit the Town from processing water on the site if such use by the Town “would, in any way, interfere
with Idarado’s continuing ability to perform in compliance with and to meet its obligations under the
Consent decree, the RAP and the DMG/CDPHE Approvals (“Section 1.6.5.5 Restriction”). As part of the
CSA, the Parties have agreed that even after the expiration of the CSA, which is set for twenty (20) years,
this Section 1.6.5.5 Restriction cannot be exercised by Idarado against the Town to restrict the Town below
the “floor” levels established under the CSA, notably 0.78 CFS in the winter and 3.0 CFS in the summer. An
important component of this section is also the requirement that if Idarado exercises this provision they then
have an obligation to “undertake good faith efforts to implement additional remedial measures that are
reasonably designed to reduce the zinc levels in the San Miguel River within a reasonable time with the goal
that Idarado may meet any applicable zinc concentration limits without asserting the Section 1.6.5.5
Restriction as a basis for limiting Telluride’s diversions from the Bridal Veil basin.”
Easement modifications:
The CSA includes a commitment from Idarado to work with the Town to revise the access easements
contemplated for the PWTP to closely mirror the existing as-built access into the site. This will minimize the
environmental impact that would have come from a new road into the PWTP and it will also greatly reduce
the costs for the Town during construction of the access road.
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Overview of the Terms of the Administration and Accounting of Water Rights Associated with the
Bridal Veil Water System:
EXHIBIT F TO COMPREHENSIVE SETTLEMENT AGREEMENT
Exhibit F to the Comprehensive Settlement Agreement (CSA) is referred to as the “Accounting
Agreement”. The purpose of this agreement is to describe how the diversion, storage and delivery of water
in the Bridal Veil Water System will be allocated to the Town’s and Idarado’s respective water rights and
their respective interests in the physical capacity of the water structures, how the diversion, storage and
delivery of water will be accounted and reported to the respective parties and State water officials, and how
the water from the Bridal Veil Water System will serve both parties’ intended uses. A brief summary of the
salient points of this agreement follows:
1. The Town and Idarado shall each measure, record and report to one another their water diversions,
storage, deliveries and storage releases. The Town assumes responsibility for maintaining the water
rights accounting and reporting to the State water administration officials.
2. The water rights accounting required by this Agreement will recognize and confirm the Town’s
control over the 1,500 acre-feet of water storage rights conveyed to the Town in the 1992 Initial
Water Rights Deed.
3. In recognition of the fact that the Initial Water Rights Deed conveyed to the Town a percentage of
the water rights and water structures in the Bridal Veil System equivalent to approximately 15/39ths
of the direct flow and storage rights associated with the system, this Agreement establishes separate
storage accounting for the Town’s retained water rights and for the water rights being reconveyed to
Idarado as part of the settlement. The Agreement recognizes that both parties’ rights are subject to
certain limitations imposed by the change of water right decree in Case No. 96CW313. The decree
limitations are prorated and applied to each party on the basis of the parties’ respective ownership of
the water rights and physical structures: 15/39ths for the Town; 24/39ths for Idarado.
4. The Agreement requires the parties to share data and periodically update their estimates of the “firm
yield” of the Bridal Veil Water System, so the Town can operate its storage account to assure
adequate water supply in dry years.
5. There are multiple water rights associated with the Bridal Veil Water System, including each party’s
prorated interest in the “Original (senior) Bridal Veil Water Rights,” the Town’s Junior Bridal Veil
Water Rights, and the Jacobson Junior Bridal Veil Water Rights which Idarado acquired from Eric
Jacobson when Mr. Jacobson’s lease was terminated. Additionally, the Town can divert water from
Bridal Veil Creek at the top of Bridal Veil Falls and from the tailrace of the Bridal Veil Power House
(BVPH) under its previously decreed municipal water system water rights. The Agreement specifies
the order in which water diversions and storage are assigned to those different water rights in a
manner that respects the relative priorities established by decrees as well as the respective ownership
interests of the parties in the water rights. The Agreement provides for the maximum beneficial use
of both parties’ water supplies for hydroelectric generation both at the existing BVPH and at the
Town’s proposed hydroelectric plant to be built in conjunction with the Town’s Pandora Water
Treatment Plant.
6. The Agreement requires the parties to cooperate to develop an “Annual Water Rights Accounting
Plan,” which plan is expected to implement the elements of the accounting outlined above.
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7. Because the CSA requires the Town to rely on diversions from Bridal Veil Creek at the point of the
“Falls Crest Diversion” before drawing on storage water from Blue Lake, the Agreement allows the
Town to use one of Idarado’s senior water rights that is decreed for diversion at the Falls Crest
Diversion under conditions when the Town might not be able to divert at Falls Crest under its own
junior Bridal Veil Water Rights or municipal water system water rights. A bypass of at least one
cubic foot per second of water over Bridal Veil Falls is required when the Town is diverting at Falls
Crest.
8. To the extent the 96CW313 Decree requires the release of water from Blue Lake to maintain “Target
Flows” in the San Miguel River below Bear Creek in order to protect the Colorado Water
Conservation Board’s minimum instream flow, the parties agree to share such obligation out of the
Target Flow Pool reserved in Blue Lake for such purpose in their respective percentages identified in
paragraph 2 above. Other limitations of the 96CW313 Decree intended to protect minimum instream
flows in the San Miguel River are not affected by this Agreement.
9. The remaining miscellaneous provisions of the Accounting Agreement make it clear that the
Agreement remains in effect only so long as the CSA is in effect. Further, the Accounting
Agreement does not alter in any way the respective parties’ ownership interests in water rights or
water structures associated with the Bridal Veil Water System.
Overview of the Terms of the Agreement for Operation, Maintenance and Repair of the Bridal Veil
Water System:
EXHIBIT E TO THE COMPREHENSIVE SETTLEMENT AGREEMENT
Exhibit E to the Comprehensive Settlement Agreement (CSA) is referred to as the “O,M&R
Agreement.” Its purpose is to define the respective responsibilities of the Town and Idarado for, and to
allocate the costs of, operating, maintaining and repairing the physical structures that make up the Bridal Veil
Water System. A summary of the salient points of this Agreement follows:
1. Idarado will operate the Bridal Veil Power House (BVPH) and the Bridal Veil Water System
upstream of the BVPH. As “Operator,” Idarado will also be responsible for routine maintenance and
repair of the system. The costs of operation, maintenance and repair will be divided between the
parties based on the prorated percentages (24/39ths for Idarado and 15/39ths for Town), which
correspond generally to the parties’ respective ownership interests in the water rights and water
structures.
2. Before the Town’s Pandora Water Treatment Plant (PWTP) begins operations, the Town and Idarado
will develop and agree to an “Operations Protocol,” which will set forth procedures for matters such
as communications between the parties regarding flow rates and volumes of water to be diverted,
communications regarding unanticipated interruptions of water delivery, procedures for measuring,
recording and reporting flows and similar operational considerations.
3. Idarado will invoice the Town quarterly and the Town is expected to pay its share of the operation,
maintenance and repair costs within 45 days of each invoice.
4. Each party will be responsible for operating and maintaining its own water facilities downstream of
the BVPH. In other words, the Town will operate its own pipeline from the diversion structure
located at the tailrace of the BVPH down to and through the Town’s Pandora Treatment Plant.
5. The Agreement calls for the parties to develop an “Annual Work Plan,” which will include an
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estimated cost and listing of items needed for routine repair and maintenance for the coming year, as
well as a budget for anticipated “major repairs.” A “major repair” is defined as an activity intended
to restore or to maintain the normal functioning of the Bridal Veil Water System and for which the
projected cost exceeds $10,000. The Agreement contains several protections to assure that the
delivery of adequate raw water to the Town’s PWTP will not be interrupted, even if the parties are
unable to complete and to agree on an Annual Work Plan within the timeframe set out in the
Agreement. The Agreement contains provisions for alternative dispute resolution (including
mediation) to resolve any disputes about the need for or the cost of any repair proposed by one of the
parties.
6. Each party has designated a representative to be responsible for implementing this Operating
Agreement. Employees of the Town’s Public Works Department are designated as the Town’s
representatives.
7. The Agreement recognizes that each party should have credit toward its obligation to share in the
cost for any “in-kind contributions” such as the provision of labor or materials. The value of labor
would be determined by the actual cost of salary and benefits incurred by the party for the time spent
by employees of the party working on the Bridal Veil Water System. The parties may agree to a
simplified hourly rate based on a “blend” of the actual labor costs associated with various employees
working on the project.
8. If the Town obtains grant monies solely through its own effort, such money would be credited
toward the Town’s obligations to contribute to costs under this Agreement.
9. The Agreement requires the Town and Idarado to cooperate in several other areas such as using the
Town’s vendor accounts to secure favorable prices on necessary materials, consulting with one
another regarding governmental approvals needed for any aspect of operation, repair and
maintenance work, including one another as an “additional insured” on any liability insurance
policies associated with the Bridal Veil Water System, and cooperating in good faith to resolve any
disputes under this Agreement without litigation if possible.
10. Because the O,M&R Agreement involves the expenditure of public funds, we have included the
usual provision making any financial obligation contingent upon and subject to the Town’s
appropriation and budget requirements. Additionally, the Agreement recognizes that State law may
limit the Town’s liability under the Colorado Governmental Immunity Act and this Agreement will
not operate as any kind of waiver of the Town’s immunity or other protections provided by that Act.
11. As with the Water Rights Accounting Agreement, this Agreement remains in effect only so long as
the CSA is in effect. If the CSA terminates, the Town and Idarado would still need to cooperate in
the operation of the Bridal Veil Water System, either through the continuation of this Agreement,
some amendment of this Agreement, or an entirely new operating agreement.
Conclusion:
The proposed Comprehensive Settlement Agreement between the Town and Idarado is a significant step
forward in the Town’s ability to implement our longstanding goal—for over twenty (20) years now—to bring
the Town’s reliable and pristine Bridal Veil Basin water to the residents and visitors of the Telluride
community. While the CSA involved very complicated negotiations and elements of litigation within the
recent past between the Town and Idarado, it is now apparent that there is a sincere desire on the part of both
the Town and Idarado to try to reconcile some of our differences, recognizing that the parties are tied
together into the future in many important ways. It is the hope that this CSA and the resulting cooperative
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arrangement between the Town and Idarado can guide the parties into a more productive and mutually
beneficial relationship into the future.
***************************************
Suggested Motions:
6b.

I MOVE THAT THE TOWN COUNCIL APPROVE ON SECOND READING AN ORDINANCE
OF THE TOWN COUNCIL OF THE TOWN OF TELLURIDE, COLORADO AUTHORIZING
THE CONVEYANCE TO THE IDARADO MINING COMPANY BY THE TOWN OF
TELLURIDE OF CERTAIN REMEDIAL AND RESIDUAL WATER RIGHTS TOGETHER
WITH A PROPORTIONATE OWNERSHIP INTEREST IN THE STRUCTURES TO WHICH
THE CONVEYED WATER RIGHTS ARE DECREED.

7a.

I MOVE TO APPROVE A COMPREHENSIVE SETTLEMENT AGREEMENT REGARDING
THE BRIDAL VEIL WATER SYSTEM BETWEEN THE IDARADO MINING COMPANY AND
THE TOWN OF TELLURIDE, COLORADO AND AUTHORIZE THE TOWN MAYOR, TOWN
ATTORNEY AND ANY OTHER REQUIRED TOWN OFFICIAL TO EXECUTE ANY AND ALL
DOCUMENTS REQUIRED TO IMPLEMENT THE
COMPREHENSIVE SETTLEMENT
AGREEMENT PROVIDED SUCH FINAL DOCUMENTS THAT COMPRISE THE
COMPREHENSIVE SETTLEMENT AGREEMENT ARE NO LESS RESTRICTIVE THAN THE
CURRENT PROPOSED COMPREHENSIVE SETTLEMENT AGREEMENT NEGOTIATED
BETWEEN THE TOWN AND THE IDARADO MINING COMPANY OR IF SUBSEQUENT
REVISIONS ARE MADE TO THE COMPREHENSIVE SETTLEMENT AGREEMENT THAT
THE REVISIONS ARE VIEWED AS NON-SUBSTANTIVE AND OF NO SIGNIFICANT
LEGAL IMPACT TO THE TOWN’S RIGHTS BY BOTH THE TELLURIDE TOWN ATTORNEY
AND OUR WATER ATTORNEY.
--End of Memorandum--
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Agenda Item: 6b
Meeting Date: 12/11/2012
ORDINANCE NO. ________
Series of 2012
AN ORDINANCE OF THE TOWN COUNCIL OF THE TOWN OF TELLURIDE, COLORADO
AUTHORIZING THE CONVEYANCE TO THE IDARADO MINING COMPANY BY THE TOWN
OF TELLURIDE OF CERTAIN REMEDIAL AND RESIDUAL WATER RIGHTS TOGETHER
WITH A PROPORTIONATE OWNERSHIP INTEREST IN THE STRUCTURES TO WHICH THE
CONVEYED WATER RIGHTS ARE DECREED.
WHEREAS, by virtue of the terms of a certain settlement agreement dated July 27, 1992 between
the Town of Telluride and the Idarado Mining Company the Town of Telluride is the owner of a variety of
direct flow and storage water rights in the Bridal Veil Basin, San Miguel County, State of Colorado; and
WHEREAS, pursuant to the 1992 Settlement Agreement, Idarado conveyed to Telluride portions
of the water rights originally associated with the Bridal Veil Water System and related water storage and
conveyance structures, together with other water rights and structures by three bargain and sale deeds
recorded July 27, 1992 in Book 495 at Pages 720-729 of the Records of the San Miguel County Clerk and
Recorder. The deeds conveyed three groups of water rights described respectively as the “Initial,” the
“Remedial” and the “Residual” water rights. In the 1992 deeds conveying the Remedial and Residual
water rights and related structures, Idarado reserved the right to call for and to receive a deed from
Telluride reconveying those water rights and structures; and
WHEREAS, by letter dated May 12, 2011 Idarado has now given notice to Telluride of its
demand to receive deeds reconveying the Remedial and the Residual water rights and interests in related
structures referenced above and Telluride is hereby reconveying such water rights and structure interests
to Idarado pursuant to the “Bargain and Sale Deed” attached to this Ordinance and incorporated herein as
Exhibt “A”; and
WHEREAS, the Town and Idarado Mining Company have entered into a Comprehensive
Settlement Agreement, recorded December ____, 2012 at Reception Number __________ in the Records
of the San Miguel County Clerk and Recorder, to resolve issues in controversy and subject to active
litigation, which Comprehensive Settlement Agreement includes the conveyance of the aforementioned
Remedial and the Residual water rights and interests in related structures referenced above; and
WHEREAS, the Town Council finds and determines that the transfer and conveyance to Idarado of
the Remedial and the Residual water rights and interests in related structures referenced above, pursuant
to the terms of the Comprehensive Settlement Agreement, is in the best interest of the Town and fulfills a
contractual obligation of the Town under the 1992 Settlement Agreement.
NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF
TELLURIDE, COLORADO as follows:
Section 1.
The Mayor of the Town of Telluride and any and all appropriate Town officials are hereby
authorized to execute any and all documents necessary for the conveyance to Idarado Mining Company of
the Remedial and the Residual water rights and interests in related structures, including the execution of
the “Bargain and Sale Deed” attached to this agreement and incorporated herein as Exhibt “A”;
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Section 2
No provision of this conveyance shall be construed as creating an indebtedness or general
obligation debt, or a multiple-fiscal year debt or financial obligation of the Town.
Section 3.
This ordinance shall not have any effect on existing litigation and shall not operate as an abatement
of any action or proceeding now pending under or by virtue of the ordinances repealed or amended as herein
provided and the same shall be construed and concluded under such prior ordinances.
Section 4.
The provisions of this ordinance are severable and the invalidity of any section, phrase, clause or
portion of the ordinance as determined by a court of competent jurisdiction shall not affect the validity or
effectiveness of the remainder of the ordinance.
Section 5.
This ordinance shall become effective upon the date of publication of notice of its passage in a
newspaper of general circulation within the Town of Telluride.
Section 6.
A public hearing on the ordinance shall be held on the 11th day of December, 2012, in the Town
Council Chambers, Rebekah Hall, 113 W. Columbia, Telluride, Colorado.
INTRODUCED, READ AND REFERRED to public hearing before the Town Council of the
Town of Telluride, Colorado on the 20th day of November, 2012.
TOWN OF TELLURIDE

ATTEST

By:

_________________________
Mary Jo Schillaci
Town Clerk

_________________________
Stuart Fraser
Mayor

HEARD AND FINALLY ADOPTED by the Town Council of the Town of Telluride, Colorado
this 11th day of December, 2012.
TOWN OF TELLURIDE

ATTEST

By:

_________________________
Mary Jo Schillaci
Town Clerk

_________________________
Stuart Fraser
Mayor

APPROVED AS TO FORM:
__________________________
Kevin J. Geiger, Town Attorney
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STATE OF COLORADO
COUNTY OF SAN MIGUEL
TOWN OF TELLURIDE

)
)
) ss.
)
)

I, Mary Jo Schillaci, the Town Clerk of the Town of Telluride, Colorado (the “Town”), do
hereby certify:

The foregoing pages are a true and correct copy of an ordinance (the
“Ordinance”) passed and adopted by the Town Council (the “Council”) of the Town at a regular
meeting of the Council held on December 11, 2012.

The Ordinance was duly moved and seconded and the Ordinance was
adopted at the Town Council meeting of December 11, 2012, by an affirmative vote of the
members of the Council as follows:
Name

“Yes”

“No”

Absent

Abstain

Stuart Fraser, Mayor
Bob Saunders, Mayor Pro-Tem
Ann Brady
Thom Carnevale
Chris Myers
Kristen Permakoff
Brian Werner

The Ordinance was approved and authenticated by the signature of the
Mayor, sealed with the Town seal, attested by the Town Clerk and recorded in the minutes of the
Council.

There are no bylaws, rules or regulations of the Council that might
prohibit the adoption of said Ordinance.

The members of the Council were present at the meeting and voted on
the passage of such Ordinance as set forth above.
(SEAL)
_________________________________________
Town Clerk
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Exhibit A
“BARGAIN AND SALE” DEED
“Remedial and Residual Water Rights”
The Town of Telluride, a home rule municipality and political subdivision of the state of
Colorado (“Grantor”), whose address is P.O. Box 397, Telluride, Colorado 81435, for the consideration
of Ten Dollars ($10.00) and other good and valuable consideration, the receipt of which is hereby
acknowledged, hereby sells and conveys to Idarado Mining Company, a Delaware corporation
(“Grantee”), whose address is 311 Main Street, Ouray, Colorado 81427, the water and water rights
described in Attachments 1 and 2 attached hereto and made a part hereof together with a proportionate
ownership interest in the structures to which the conveyed water rights are decreed, said ownership
interest to bear its proportionate share of the costs of maintenance of such structures. As a part of the
foregoing conveyances, this deed sells and conveys a 61.80% ownership interest in the active storage
capacity of Head of Bridal Veil Reservoir and a 63.26% ownership interest in the active storage capacity
of Blue Lake Reservoir No. 1. Grantor reserves for itself a 38.20% ownership interest in the active
storage capacity of Head of Bridal Veil Reservoir and a 36.74% ownership interest in the active storage
capacity of Blue Lake Reservoir No. 1.

This deed is executed pursuant to C.R.S. § 38-30-115 (2011).

Dated this _____ day of _______, 2012.

TOWN OF TELLURIDE

By:________________________
Stuart Fraser, Mayor

ATTEST:

______________________
Mary Jo Schillaci, Town Clerk

00014024-1

ATIACHMENT 1

"Remedial Water Rights"

STORAGE WATER RIGIITS
Total
Decreed Amount

Amount to
Be Convged

Adjudication
Date

Appropriation
Date

5.601.50 AF

100.000 AF

10131/1911

08125/1899

1885

Head of Bridal Veil Reservoir

175.40 AF

8.980 AF

fJ2!26/1929

0710211916

3785

Mud Lake Reservoir WatJ!r Right

87.00 AF

25.000 AF

1013111911

06/0111904

1885

Black Bear Reservoir

6.50 AF

0.655 AF

1013111911

07/0611905

1885

Silver Lake Reservoir

233.00 AF

25.000 AF

fJ2!26Il929

07/0211916

3785

14.46 AF

5.000 AF

1013111911

06115/1906

1885

Amount to
Be Convged

Adjudication
DatJ!

Appropriation
Date

Structure
Blue Lake Reservoir No. 1

Hector Ditch" WatJ!r Right
(a/kJa Hector Reservoir)

Case No.

DIRECT FLOW RIGlITS

€'.~
Stn.Idure

Case No.

Blue Lake Supply Pipeline,
Bridal Veil Branch

12.0 CFS

O.600CFS

C1ln.6II929

08/0111919

3785

Blue Lake Supply Pipeline

4.0 CFS

4.000 CFS

09f2011912

0710211916

W-60

Taylor Ditch and Water Right

6.0CFS

1.000 CFS

1013111911

0713111898

1621

10.20 CFS

2.930 CFS

1013111911

071 151 19a2.

1621

Mud Lake Reservoir &. Pipeline

.;,

Total
Decreed Amount

Blue Lake Pipeline and WatJ!r
Right - Pipeline Portion
Stream Channel Portion

9.80 CFS
10.20 CFS

0.499 CFS
0.520 CFS

1013111911
1013111911

1210811905
12108/1905

1885
1885

Hector Ditch &. Water Right

10.00 CFS

0.500 CFS

10131/1911

OSf28/1891

1885

Hector Ditch &. Water Right

0.21 CFS

0.210 CFS

10131/1911

0810111898

1885

Black Bear Reservoir &.
Water Right

0.55 CFS

0.050 CFS

10/31/1911

07106/1905

1885

Marshall Creek Water Right

2.00 CFS

0.050 CFS

1013111911

0610111882

1885

North Chicago Waie, Right

0.52 CFS

0.520 CFS

10/3111911

08131/1891

1885

Primrose WatJ!r Right

0.50 CFS

0.500 CFS

10131/1911

1210111892

1885

2
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Agenda Item: 7a
Meeting Date: 12/11/2012

COMPREHENSIVE SETTLEMENT AGREEMENT
REGARDING THE BRIDAL VEIL WATER SYSTEM
Idarado Mining Company (“Idarado”) and the Town of Telluride (“Telluride”) enter
into this Comprehensive Settlement Agreement Regarding the Bridal Veil Water System
(“CSA”). Idarado and Telluride may be referred to collectively as the “Parties” and the
Parties may be referred to individually as a “Party.” The “Effective Date” of this CSA
shall be the latest date of signature by either of the Parties in the signature block below.
ARTICLE I
DEFINITIONS
Whenever the following words, terms, and phrases are used in this CSA, they
shall have the following meanings:
1.
“1992 Agreement” means the 1992 Town of Telluride Idarado Mining
Company Settlement Agreement dated July 27, 1992, entered into between Idarado
and Telluride, as amended by the First Amendment which was recorded in San Miguel
County on June 15, 1993.
2.
“Agreement to Convey” means the Agreement to Convey (Water
Treatment Facility Site) dated September 23, 2005, entered into between Telluride and
Idarado.
3.
“Bridal Veil Basin” means Bridal Veil Creek, a tributary of the San Miguel
River, and all of the tributaries and tributary sources of such creek above its confluence
with Ingram Creek in San Miguel County, Colorado.
4.
“Bridal Veil Creek at Falls Crest” means Bridal Veil Creek at the location of
the Falls Crest Diversion.
5.
“BVPH” means the Bridal Veil Power House owned by Idarado and
located at the top of Bridal Veil Falls and the terminus of the Bridal Veil Water System in
San Miguel County, Colorado.
6.
“BVPH Tailrace” means the outfall of the BVPH where water exits the
building after passing through the turbine.
7.
“Bridal Veil Water Rights” means certain storage and direct flow water
rights and an appropriative right of exchange tributary to the San Miguel River whose
origin is in the Bridal Veil Basin, which rights include a) the water rights described in
Paragraphs 14 and 15.a-d, 15.f, and 15.i of the 96CW313 Decree; b) the water right
described in Paragraph 15.g of the 96CW313 Decree (but not when diverted at the
alternate point of diversion on the San Miguel River authorized in Case No. W-60, more
particularly described in such Paragraph 15.g.); c) the water rights described in
Paragraphs 15.e, 15.h, 15.j and 15.k of the 96CW313 Decree (when diverted at the
alternate points of diversion on Bridal Veil Creek authorized in Paragraph 27 of such
decree); d) the water rights described in Paragraph 8 of the 96CW313 Decree (when

diverted at the alternate points of diversion authorized by such decree); e) the water
rights originally decreed in the Findings of Fact, Conclusions of Law, and Judgment and
Decree entered on May 15, 1990 in Case No. 87CW93 (84CW112), District Court,
Water Division 4; f) the water rights originally decreed in the Findings of Fact,
Conclusions of Law, and Judgment and Decree entered on July 31, 2003 in Case No.
92CW176, District Court, Water Division 4; and g) the appropriative right of substitution
and exchange described in Paragraphs 31-40 of the 96CW313 Decree.
8.
“Bridal Veil Water System” refers to the raw water diversion, storage and
conveyance system, including without limitation, diversion structures, measuring
devices, pipelines, ditches, valves, dams, outlet works, remote control, sensing and
communication devices, and related structures located in the basin tributary to Bridal
Veil Creek upstream of the Concrete Box located at the BVPH Tailrace. The water
diversion, storage and conveyance structures associated with the Bridal Veil Water
System include but are not limited to the following:
a. Blue Lake Reservoir Nos. 1 and 2 (together referred to as “Blue Lake”),
located in Sections 17 and 20, T.42N., R.8W., N.M.P.M. (suspended);
the west end of the dam of said reservoir is at a point whence the
northeast corner of Section 13, T.42N., R.9W., N.M.P.M., bears
N.60°35'W.13,267.33 feet.
b. Blue Lake Pipeline, beginning at the outlet of Blue Lake Reservoir, at a
point whence the northeast corner of Section 13, T.42N., R.9W.,
N.M.P.M., bears N.60°39'W. 13,033.3 feet and terminating at the
BVPH.
c. Mud Lake Creek Pipeline, the head gate of which is located on Mud
Lake Creek approximately 1,500 feet upstream of its confluence with
Bridal Veil Creek, which is the direct flow diversion at the Blue Lake
Pipeline.
d. Blue Lake Supply Pipeline, Bridal Veil Branch (a/k/a “Lewis Pipeline”),
the head gate of which is located on Bridal Veil Creek at a point
whence the east quarter corner of Section 24, Township 42 North,
Range 9 West, N.M.P.M., bears north 76°59'48" west 8,487.9 feet.
e. Head of Bridal Veil Reservoir (a/k/a “Lewis Lake”), the outlet from
which is located at a point whence the east quarter corner of Section
24, Township 42 North, Range 9 West of the N.M.P.M., bears north
60°31' west 9,849.3 feet.
f. BVPH Bypass Conduit, which is located in the NW1/4 NE1/4 of Section
8, T.42N., R.8W., N.M.P.M., and can be used to divert water in the
Blue Lake Pipeline around the BVPH.
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g. Falls Crest Diversion Point (a/k/a “Bridal Veil Pipeline and Water
Right”), located at a point on Bridal Veil Creek approximately 150 feet
northwesterly from the center point on line 7-8 of the Newport Placer
Mineral Survey No. 2167, Upper San Miguel Mining District.
The foregoing descriptions are for purposes of identification in this CSA only and
are not intended to define easements or specific locations of existing or proposed
physical structures.
9.
“Calendar Year” means the twelve-month period between January 1 and
December 31. The phrase Calendar Year followed by a number, e.g., “Calendar Year
11” shall refer to Calendar Years in which Calendar Year 1 is the first Calendar Year
after the PWTP begins operation.
10.
“Concrete Box” means the water collection structure at the BVPH Tailrace
in which water from the Falls Crest Diversion and water from the BVPH Tailrace
comingle and from which water can be delivered into Telluride’s pipeline to the PWTP
and into Idarado’s pipeline to the vicinity of the former Pandora Mill.
11.

“CFS” means cubic feet per second instantaneous flow.

12.
“Connection Point” means the point of diversion described as “Bridal Veil
Creek Hydroelectric Power Plant Discharge Point” in Paragraph 10.b of the 96CW313
Decree.
13.
“Consent Decree” means the Consent Decree, Order and Judgment and
Reference to Special Master dated July 6, 1992, as amended, entered into by and
between Idarado and the State of Colorado in the matter captioned State of Colorado v.
Idarado Mining Company, et al., Case No. 83-C-2385 (D. Colo.).
14.

“CSA” means this Comprehensive Settlement Agreement.

15.
“Daily Average Diversion” means the total volume of water diverted
averaged over 24 hours of one calendar day expressed in CFS, as measured with a
calibrated totalizing flow meter or as determined by the arithmetic average of
instantaneous flow rates measured at fifteen-minute increments with a calibrated flow
measuring device.
16.
“Diligence Cases” means Telluride’s pending applications in Case Nos.
08CW186, 09CW89, and 09CW142, District Court, Water Division No. 4.
17.
“Double Eagle Diversion and Pipeline” means that point of diversion
located on an unnamed tributary (sometimes referred to as the Double Eagle branch) of
Bridal Veil Creek, as generally described in Paragraph 15.g(1)(a) of the 96CW313
Decree, together with the pipeline and associated structures as described in Exhibit C-1
to that Bargain and Sale Deed (Pipeline Easement) dated October 18, 2006 from
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Idarado to Telluride and recorded November 14, 2012 at Reception No. 425615 of the
records of the San Miguel County Clerk and Recorder.
18.
“Falls Crest Diversion” means the diversion structure generally located at
the point of diversion described as “Lower Bridal Veil Creek at the Head of Bridal Veil
Falls” in Paragraph 10.a of the 96CW313 Decree, as such structure is to be replaced
and reconstructed pursuant to Article XX of this CSA.
19.
“Insurance/Indemnification Agreement” is an agreement entered into
between Telluride and Idarado on June 21, 2012 concerning Telluride’s obligations to
Idarado in connection with construction, operation and maintenance associated with the
PWTP that may occur on Idarado property.
20.
“Mill Creek Plant” means Telluride’s water treatment plant located on Mill
Creek at and adjacent to an existing dam on Mill Creek approximately 7,650 feet
upstream of the confluence of Mill Creek and the San Miguel River, said confluence
being 1.8 miles down the San Miguel River from the San Miguel County Courthouse in
the Town of Telluride, Colorado, and associated diversion and delivery facilities.
21.
“Mud Lake Diversion” means the diversion structure generally located at
the point of diversion described as the “Mud Lake Reservoir and Pipeline Water Right”
and located as described in Paragraph 15.d.1 of the 96CW313 Decree, together with
the pipeline and associated structures as described in Exhibit D-1 to that Bargain and
Sale Deed (Pipeline Easement) dated October 18, 2006 from Idarado to Telluride and
recorded November 14, 2012 at Reception No. 425615 of the records of the San Miguel
County Clerk and Recorder.
22.

“MGD” means millions of gallons per day.

23.

“Parties” means Telluride and Idarado collectively.

24.

“PWTP” means the proposed Pandora Water Treatment Plant.

25.
“PWTP Deed” means the bargain and sale deed conveying the PWTP
site, in the form attached hereto as Exhibit A.
26.
“RAP” means the plan for implementation of remedial work as set forth in
Appendix I to the Consent Decree, including amendments or modifications thereto
made in accordance with the Consent Decree.
27.
“Water Service Area” means the geographical area to which Telluride,
now or in the future, provides water for municipal or other purposes. The current Water
Service Area is the area shown on Exhibit B attached hereto and incorporated by
reference herein, minus the land acquired by Telluride pursuant to that Rule and Order
entered June 20, 2008 by the San Miguel County District Court in Case No. 04CV22
and recorded June 23, 2008 at Reception No. 402185 of the records of the San Miguel
County Clerk and Recorder.
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28.
“SM-1” means that water quality sampling point on the San Miguel River
located downstream of that river’s confluence with Bear Creek, near the pedestrian
bridge across the river at the eastern end of Pacific Avenue in Telluride, as more
particularly shown on Exhibit C attached hereto and incorporated by reference herein.
29.

“Summer Period” means May 16 through October 15 of each calendar

year.
30.
“Winter Average Water Usage” means the arithmetic average of the daily
amount of water Telluride treats at the PWTP during the Winter Period in a Calendar
Year, expressed in CFS.
31.
“WTP Site” means the water treatment plant site as generally described in
Exhibit A to the Agreement to Convey.
32.
“Weekly Average Diversion” means the arithmetic average of the Daily
Average Diversion for the seven consecutive days of one calendar week (e.g., January
1-7, January 8-14, etc.) expressed in CFS.
33.

“Winter Period” means October 16 through May 15 of each calendar year.

34.
“96CW313 Decree” means the Findings of Fact, Conclusions of Law and
Judgment and Decree in Case No. 96CW313, entered December 12, 2002 by the
District Court for Water Division 4 and recorded September 11, 2003 at Reception No.
360118 of the records of the San Miguel County Clerk and Recorder.
ARTICLE II
RECITALS
1.
Idarado is the owner of property in the Bridal Veil Basin in San Miguel
County, Colorado, which property includes real property, water rights, water diversion,
storage, and conveyance structures, and the BVPH.
2.
Telluride is the owner of property in the Bridal Veil Basin in San Miguel
County, Colorado, which property includes real property, water rights, water diversion,
storage and conveyance structures.
3.
Through deeds delivered pursuant to the 1992 Agreement, Idarado
conveyed to Telluride certain Bridal Veil Water Rights and a proportionate ownership
interest in the Bridal Veil Water System structures to which such rights were decreed.
4.
Pursuant to the 1992 Agreement, Idarado deeded the Initial Water Rights,
Remedial Water Rights, and Residual Water Rights, all as defined in the 1992
Agreement, to Telluride in 1992. Following the conveyance, Idarado continued and
continues to use the Remedial Water Rights. Pursuant to the 1992 Agreement Idarado
retained the right to require reconveyance from Telluride of the Remedial and Residual
Water Rights and a proportionate interest in the Bridal Veil Water System structures to
which those rights are decreed.
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5.
On May 12, 2011, Idarado provided notice to Telluride of its election to
require reconveyance of the Remedial and Residual Water Rights and a proportionate
interest in the Bridal Veil Water System structures to which those rights are decreed.
Pursuant to the 1992 Agreement, Telluride initially had until May 12, 2012, to convey
the Remedial and Residual Water Rights back to Idarado. Idarado and Telluride agreed
to extend the reconveyance deadline so that the Remedial and Residual Water Rights
will be reconveyed to Idarado simultaneously with the execution of this CSA.
6.

Idarado is an objector to Telluride’s Diligence Cases.

7.
Telluride is developing a water treatment facility known as the PWTP that
will involve work in and around the BVPH, including work on real property owned by
Idarado, and which will treat water delivered pursuant to Telluride’s Bridal Veil Water
Rights as more particularly described herein for use within Telluride’s municipal water
supply system.
8.
Pursuant to the Agreement to Convey, Idarado, subject to certain
conditions and terms, agreed to convey to Telluride an approximately two-acre site for
the PWTP.
9.
Pursuant to the Insurance/Indemnification Agreement, Telluride has
contractually agreed to name Idarado as an additional insured under certain of
Telluride’s insurance agreements, and has also contractually agreed to require that its
contractors for the PWTP, Southwest Contracting LLC and URS Corporation, name
Idarado as an additional insured.
10.
Pursuant to the Insurance/Indemnification Agreement, Telluride also has
agreed to provide indemnification, to the extent permitted by Colorado law, to Idarado
for all work and activities associated with Telluride’s construction, operation and
maintenance of the PWTP, including, without limitation, any construction, operation and
maintenance associated with the PWTP that may occur on any portion of Idarado’s
property, and for any injuries and/or property damage arising from defects in Telluride’s
or its contractors’ work.
11.
The Parties desire to enter into this CSA, among other reasons, to resolve
the disputes between them and to coordinate the use of their respective Bridal Veil
Water Rights and the Bridal Veil Water System so that Telluride may provide water to its
citizens and Idarado may continue to use and enjoy its water and property, including
without limitation, complying with its obligations under the Consent Decree and RAP.
12.
The Parties are entering into this CSA in good faith and to avoid the
possibility of expensive and protracted litigation regarding their respective use of the
Bridal Veil Water Rights and the Bridal Veil Water System. The Parties wish to
cooperate by entering into certain agreements as more fully described below that will
dictate how the Parties cooperatively use their respective Bridal Veil Water Rights and
the Bridal Veil Water System.
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13.
In consideration of the mutual covenants, promises and obligations
provided for herein, the adequacy of which is hereby acknowledged, the Parties hereto,
on behalf of themselves, their successors and assigns, hereby contract and agree as
follows:
ARTICLE III
TELLURIDE’S REPRESENTATIONS AND WARRANTIES
Telluride represents, warrants and covenants that as of the date of execution of
this CSA and thereafter:
1.
Telluride recognizes that, in entering into and performing its obligations
hereunder, Idarado has relied, is relying and will rely on Telluride’s representations and
warranties set forth herein.
2.
Telluride is a home rule municipality and political subdivision of the State
of Colorado. Telluride has the power and lawful authority to enter into and perform its
obligations under this CSA and any other documents referred to or required by this
CSA. Telluride’s execution, delivery and performance under this CSA is duly authorized
as required by law.
3.
All necessary action has been taken such that in entering into and
performing this CSA; Telluride will not violate any provision of its charter, materially
breach or default under any agreement or instrument to which Telluride is a party.
4.
The CSA, when duly executed and delivered, will constitute valid and
legally binding obligations of Telluride.
5.
Telluride has no current intention or plans to expand its current Water
Service Area beyond the area shown in Exhibit B, except the limited and known
annexation proposals already conceptually presented to Telluride and previously
disclosed to Idarado, which are known as follows: a) the Tomboy Point Annexation; b)
an approximately three (3) acre parcel proposed to be donated to San Miguel County
for affordable housing purposes as part of the proposed development of the San Miguel
Valley Corporation’s Mill Creek Property; and c) an approximately four (4) acre site
known as the “Sunnyside parcel” that is owned by San Miguel County for affordable
housing purposes and located west of the existing Eider Creek condominium complex
along the Town’s Colorado Avenue Spur.
6.
Telluride represents and warrants that it has not sold, leased, conveyed,
pledged or otherwise encumbered the water rights to be conveyed to Idarado in the
deed attached as Exhibit D, except to the extent the use of such water rights has been
limited by the 96CW313 Decree. This representation and warranty shall survive
termination of the CSA.
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ARTICLE IV
IDARADO’S REPRESENTATIONS AND WARRANTIES
Idarado hereby represents, warrants and covenants that as of the execution of
this CSA and thereafter:
1.
Idarado recognizes that, in entering into and performing its obligations
hereunder, Telluride has relied, is relying and will rely on Idarado’s representations and
warranties set forth herein.
2.
Idarado is a corporation duly organized, validly existing, and in good
standing under the laws of the State of Delaware. Idarado has the corporate power and
lawful authority to enter into and perform its obligations under this CSA and any other
documents referred to or required by this CSA. Idarado’s execution, delivery and
performance under this CSA is duly authorized as required by law.
3.
Idarado’s execution, delivery and performance under this CSA is duly
authorized by all necessary corporate action and does not and will not violate any
provision of law, and does not and will not violate any provision of its articles of
incorporation or bylaws, nor will it result in a material breach or default under any
agreement or instrument of which the Idarado is a party.
4.
The CSA, when duly executed and delivered, will constitute valid and
legally binding obligations of Idarado.
ARTICLE V
MUTUAL RELEASE AND COVENANT NOT TO SUE
1.
Except as otherwise expressly stated herein, Idarado, on behalf of itself
and its affiliates, officers, directors, employees, predecessors, successors and assigns,
releases and forever discharges Telluride and its employees and current and future
elected officials, predecessors, successors, agents and attorneys from any and all
claims, demands and causes of action, known or unknown, existing or that may exist, or
that it has or may have, at the time of the execution of this CSA related to those matters
that are the subject of this CSA.
2.
Except as otherwise expressly stated herein, Telluride, on behalf of itself
and its employees, elected officials, predecessors, successors and assigns, releases
and forever discharges Idarado, its affiliates, predecessors, successors, officers,
directors, employees, agents and attorneys, from any and all claims, demands and
causes of action, known or unknown, existing or that may exist, or that it has or may
have, at the time of the execution of this CSA, related to those matters that are the
subject of this CSA.
3.
The releases of Articles V(1)-(2) are not intended to release, and do not
release, Idarado’s or Telluride’s obligations pursuant to any written agreement or any
part thereof between the Town and Idarado that is operative on the Effective Date of
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this CSA including, but not limited to, the: (1) 1992 Agreement; (2) Agreement to
Convey (as amended by this CSA); and (3) Insurance/Indemnification Agreement. The
Parties, however, do intend for the releases in Articles V(1)–(2) to apply to and
extinguish any and all claims, demands and causes of action, known or unknown,
existing or that may exist at the time of execution of this CSA that arise under or
pursuant to such agreements. For the purpose of this Article V(3), those provisions of
the Agreement to Convey that have been amended, superseded or replaced as of the
Effective Date of this CSA are described in Article XVIII of this CSA.
ARTICLE VI
PANDORA PLANT OPERATING STATUS IN WINTER PERIOD
1.
The following provisions will govern Telluride’s use of water from the San
Miguel River or its tributaries upstream of SM-1, including without limitation all water
flowing from or originating in the Bridal Veil Basin, during any Winter Period:
a.

Telluride may initially divert from direct flow at the Falls Crest
Diversion or from the BVPH Tailrace a combined Weekly Average
Diversion of no more than 0.78 CFS (with a Daily Average
Diversion of no more than 1.55 CFS) (except as otherwise provided
for in Article VI(2) below) of water for treatment in the PWTP and
delivery to Telluride’s municipal water supply.

b.

In the event Telluride needs more than a Weekly Average Diversion
of up to 0.78 CFS described in Article VI(1)(a), above (or as
adjusted pursuant to Article VI(2) below), in order to supply its
municipal needs for treated water, Telluride will first utilize the
maximum amount of water available to be diverted to and treated at
the Mill Creek Plant and deliver that water to Telluride’s municipal
water supply system.

c.

In the event Telluride needs more water than the total of: (1) the
Weekly Average Diversion of 0.78 CFS described in Article VI(1)(a)
(or as adjusted by Article VI(2) below) and; (2) the maximum
amount of water available to be diverted and treated at the Mill
Creek Plant to supply its municipal needs for treated water
described in Article VI(1)(b), above, Telluride may divert an
additional Weekly Average Diversion of up to 0.77 CFS of water
from direct flow at Falls Crest or the BVPH Tailrace for a maximum
total Weekly Average Diversion from Falls Crest and the BVPH
Tailrace of 1.55 CFS.

d.

In the event Telluride diverts a combined Weekly Average
Diversion of more than 0.78 CFS (or as adjusted by Article VI(2)
below) from Falls Crest and the BVPH Tailrace during four weeks
or more in any Winter Period, Telluride will take reasonable good
faith efforts to reduce the amount and duration of its diversions from
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the Bridal Veil Water System for the remainder of such Winter
Period, which will include, without limitation, instituting mandatory
conservation measures as described in Section 13-5-40(c) and (d)
of Telluride’s Municipal Code for the remainder of such Winter
Period.
Example: Telluride needs to treat for municipal use a
Weekly Average Diversion of 2.3 CFS during three weeks in
January (January 1-22) and two weeks in March (March 115). During those same time periods the maximum amount
that is available to treat from the Mill Creek Plant is 0.75
CFS. Telluride may treat 1.55 CFS from the Bridal Veil
Water System at the PWTP during the weeks in question.
Starting March 8, Telluride would institute mandatory
conservation measures until May 15.
2.
The following provisions will govern the amount of Telluride’s initial
diversion pursuant to Article VI(1)(a) beginning in Calendar Year 11.
Beginning in Calendar Year 11, the Parties will determine how much water
Telluride may divert in the current Calendar Year pursuant to Article VI(1)(a) as
follows:
a.

In the event Telluride’s Winter Average Water Usage for the
immediately preceding Calendar Year is less than the average of
the Winter Average Water Usage for the two Calendar Years
preceding the immediately preceding Calendar Year, then the limit
on Telluride’s diversions pursuant to Article VI(1)(a) for the thencurrent Calendar Year will remain the same as the limit in the
immediately preceding Calendar Year.

b.

In the event that: (i) Telluride’s Winter Average Water Usage
for the immediately preceding Calendar Year exceeds by at
least 0.1 CFS the average of the Winter Average Water
Usage for the two Calendar Years preceding the immediately
preceding Calendar Year; (ii) Telluride has diverted water
pursuant to Article VI(1)(c) at least fifteen weeks in the
immediately preceding Calendar Year; and (iii) the yearly
average zinc concentration at SM-1 in each of the two
preceding Calendar Years was less than 0.3 mg/l, then the
amount of water Telluride may divert pursuant to Article
VI(1)(a) shall increase by 0.1 CFS over its then-current limit.

c.

In the event that: (i) Telluride’s Winter Average Water Usage
for the immediately preceding Calendar Year exceeds by at
least 0.1 CFS the average of the Winter Average Water
Usage for the two Calendar Years preceding the immediately
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preceding Calendar Year; (ii) Telluride has diverted water
pursuant to Article VI(1)(c) at least fifteen weeks in the
immediately preceding Calendar Year; and (iii) the zinc
concentration at SM-1 averaged over the two preceding
Calendar Years exceeds 0.336 mg/l, then the limit on
Telluride’s diversions pursuant to Article VI(1)(a) will remain
the same as the limit in the immediately preceding Calendar
Year. In such event, Telluride will undertake reasonable good
faith efforts to reduce the amount and duration of its
diversions from the Bridal Veil Water System for the Winter
Period, which will include, without limitation, instituting
mandatory conservation measures as described in Section
13-5-40(c) and (d) of Telluride’s Municipal Code for the
remainder of such Winter Period. If the conditions described
in this Article VI(2)(c) occur in three years out of any five year
period, Idarado will undertake good faith efforts to implement
additional remedial measures that are reasonably designed to
reduce the zinc levels in the San Miguel River within a
reasonable time with the goal of meeting the zinc
concentration limit of 0.336 mg/l without requiring Telluride to
implement the conservation measures set forth in the
immediately preceding sentence.
d.

After the limit on Telluride’s diversions pursuant to Article
VI(1)(a) has been established pursuant to Paragraphs 1(a)-(c)
of this Article VI(2), which limit shall replace the then-existing
limit provided for in Article VI(1), the remaining provisions of
Article VI(1) apply.

Example:
Assumed Facts
•
•
•
•

In Calendar Years 11 and 12, Telluride’s Winter Average Water
Usage was 1.0 CFS (0.78 CFS pursuant to Article VI(1)(a) and 0.22
CFS pursuant to Article VI(1)(c)).
In Calendar Year 13, Telluride’s Winter Average Water Usage was
0.9 CFS (0.78 CFS pursuant to Article VI(1)(a) and 0.12 CFS
pursuant to Article VI(1)(c)).
In Calendar Year 13, Telluride diverted water pursuant to Article
VI(1)(c), for a period of 18 weeks.
The zinc concentration at SM-1 averaged over the total period of
Calendar Years 12–13 exceeded 0.336 mg/l.

Application of Assumed Facts
• In Calendar Year 14, Telluride may divert 0.78 CFS during the
Winter Period pursuant to Article VI(1)(a).
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Changed Fact
• The zinc concentration at SM-1 in each of Calendar Years 12 and
13 was less than or equal to 0.30 mg/l.
Application of Changed Fact
• In Calendar Year 14, Telluride may divert 0.78 CFS during the
Winter Period pursuant to Article VI(1)(a).
Changed Facts
• The zinc concentration at SM-1 in each of Calendar Years 12 and13
was less than or equal to 0.30 mg/l.
•

In Calendar Year 13, Telluride’s Winter Average Water Usage was
1.1 CFS (0.78 CFS pursuant to Article VI(1)(a) and 0.32 CFS
pursuant to Article VI(1)(c)).

Application of Changed Facts
• In Calendar Year 14, Telluride may divert 0.88 CFS pursuant to
Article VI(1)(a).
3.
Nothing in this Article VI is intended to limit Telluride’s pumping of
its two wells located in Town Park (TH-1 and TH-2) (or permitted replacement or
supplemental wells) in any manner authorized by the decrees and well permits
associated with such Wells TH-1 and TH-2 as of the effective date of this CSA.
4.
Nothing in this Article VI is intended to expand Telluride’s right to
store or divert water beyond that which it is otherwise authorized to store or
divert pursuant to its applicable water rights, water decrees and the Accounting
Agreement.
ARTICLE VII
PANDORA PLANT OPERATING STATUS IN SUMMER PERIOD
The following provisions will govern Telluride’s use of water from the San Miguel
River or its tributaries above SM-1, including without limitation the Bridal Veil Basin,
during any Summer Period:
1.
Telluride may divert from direct flow only at Falls Crest Diversion (or from
the Mud Lake Diversion when operated for direct flow purposes to and through the
BVPH Tailrace), up to 3.0 CFS of water for treatment in the PWTP and delivery to
Telluride’s municipal supply system for Telluride’s municipal use; provided, however,
that Telluride shall not divert any water from direct flow at the Falls Crest Diversion (or
from the Mud Lake Diversion when operated for direct flow purposes to and through the
BVPH Tailrace) when the flow rate in Bridal Veil Creek at Falls Crest is below 1.0 CFS.
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2.
In the event Telluride needs more water to supply its municipal needs for
treated water than is available through Article VII(1), above, Telluride will first use the
maximum amount of water available to be diverted to and treated at the Mill Creek Plant
and deliver that water to Telluride’s municipal water supply system.
3.
In the event Telluride needs water in excess of the total amount available
through Articles VII(1) and (2), above, to supply its municipal needs for treated water,
Telluride may release water from storage and deliver such released water to and
through the BVPH Tailrace, or when the Blue Lake Pipeline is unavailable down Bridal
Veil Creek for re-diversion at the Falls Crest Diversion, at a flow rate of up to 1.55 CFS,
with a cumulative total maximum rate of 3.0 CFS from the Bridal Veil Water System, for
treatment in the PWTP and delivery to Telluride’s municipal water supply system.
4.
In the event Telluride releases and delivers water from storage for 30 days
or more during any Summer Period pursuant to Article VII(3) above, Telluride will take
reasonable good faith efforts to reduce its diversions from the Bridal Veil Water System
for the remainder of such Summer Period, including without limitation, by instituting
mandatory conservation measures as described in Section 13-5-40(c) and (d) of
Telluride’s Municipal Code, for the remainder of such Summer Period.
Example:
Assumed Facts
From May 15-June 15, Telluride needs to treat for municipal use a total
water amount of 1.5 CFS. During that same time period there is 3.0 CFS
of water flow available in Bridal Veil Creek at Falls Crest.
From June 16-August 15, Telluride needs to treat for municipal use a total
water amount of 3.5 CFS. During that same time period there is 4.0 CFS
of water flow available in Bridal Veil Creek at Falls Crest.
From August 16-October 15, Telluride needs to treat for municipal use a
total water amount of 2.0 CFS. During that same time period there is 1.5
CFS of water flow available in Bridal Veil Creek at Falls Crest.
From May 15-September 1, there is 2.0 CFS of water flow available for
treatment at the Mill Creek Plant.
From September 2-October 15, there is 1.0 CFS of water flow available for
treatment at the Mill Creek Plant.
Application of Assumed Facts
Consistent with the above facts, from May 15-June 15, Telluride may
divert 1.5 CFS of water at the Falls Crest Diversion (or from the Mud Lake
Diversion when operated for direct flow purposes to and through the
BVPH Tailrace) for treatment for municipal use at the PWTP.
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From June 16-August 15, Telluride may divert 3.0 CFS of water at the
Falls Crest Diversion for treatment for municipal use at the PWTP,
provided that Telluride also treats at least 0.5 CFS of water for municipal
use at the Mill Creek Plant.
From August 16- October 15, Telluride may divert 0.5 CFS of water from
Falls Crest Diversion to treat for municipal use at the PWTP, provided that
Telluride also treats at least 1.0 CFS at the Mill Creek Plant; and may also
release 0.5 CFS from storage and divert at the BVPH Tailrace for
treatment for municipal purposes in the PWTP.
Starting September 16, Telluride would have to institute mandatory
conservation measures until October 15.
5.
Nothing in this Article VII is intended to limit Telluride’s rights to pump
water from its two wells located in Town Park (TH-1 and TH-2) (or permitted
replacement or supplemental wells) in any manner authorized by the decrees and well
permits associated with such wells as of the effective date of this CSA.
6.
Nothing in this Article VII is intended to expand Telluride’s right to store or
divert water beyond that which it is otherwise authorized to store or divert pursuant to its
applicable water rights, water decrees and the Accounting Agreement.
ARTICLE VIII
ZINC CONCENTRATIONS
1.
Idarado will provide monthly reports to Telluride showing the calendar year
to date average total zinc concentrations measured at SM-1, as computed for purposes
of Idarado’s compliance with the RAP, for as long as Idarado is required to measure
zinc concentrations pursuant to the RAP.
2.
In the event Idarado gives Telluride notice that its calendar year to date
average total zinc concentration as computed for purposes of Idarado’s compliance with
the RAP exceeds 0.28 mg/l at any time between January 1 and May 15 or exceeds
0.336 mg/l at any time between May 16 and December 31, Telluride will use reasonable
good faith efforts to reduce its diversions from the Bridal Veil Water System for
treatment at the PWTP by maximizing use of its Mill Creek Plant.
3.
Idarado and Telluride can mutually agree to temporarily modify the
limitations contained in Articles VI - VIII hereof with respect to Telluride’s diversions
from the Bridal Veil Water System for treatment at the PWTP. Either Party’s refusal to
agree to a proposed modification shall not prejudice the rights of either Party to enforce
its rights under this CSA. Any temporary modification implemented under this Article
VIII(3) shall not prejudice the rights of either party to enforce this CSA except as
expressly provided in such temporary modification and during the effective term of such
temporary modification.
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ARTICLE IX
MILL CREEK PLANT
1.
Telluride shall use its best efforts to maintain the Mill Creek Plant in good
working condition to operate up to a treatment capacity of at least 1.50 CFS to the
extent water is available.
2.
Starting in 2014, Telluride shall contract with an independent, third-party
engineer of record, to perform an audit of the Mill Creek Plant at least once every two
years, to include a minimum of a one-day site visit to inspect the condition of structures
and equipment and a review of maintenance records, spare parts inventory, and
chemical storage and consumption. The audit should compare observed operations
and maintenance activities to ANSI/AWWA G100-11, AWWA Standard for Water
Treatment Plant Operation and Management. The engineer of record shall prepare a
report summarizing his or her findings and any recommendations for changes to
Telluride’s operation or maintenance procedures. The engineer of record shall be a
Licensed Professional Engineer in the State of Colorado with a minimum of fifteen
years’ experience in the design and operation of municipal water treatment facilities
3.
Within 30 days of the completion of any audit required by in Article IX(2),
Telluride shall provide Idarado with a copy of the audit and identify any steps it will take
in conformity with the audit to meet its obligations under this Article IX of the CSA to
keep the Mill Creek Plant in good working condition.
4.
Telluride shall take all such steps reasonably necessary to maintain
vehicle access to the Mill Creek Plant year round, in order to use the Mill Creek Plant to
treat and deliver water to Telluride’s municipal water supply system.
ARTICLE X
MAINTENANCE and OPERATION OF BRIDAL VEIL SYSTEM
1.
As part of the CSA, the Parties have jointly agreed to maintenance
standards, the allocation of operation and maintenance responsibilities, the allocation of
costs, and the process by which the Parties will develop an annual work plan and
budget all as set forth in the Agreement for Operation, Maintenance and Repair of the
Bridal Veil Water System attached as Exhibit E.
2.
As part of the CSA, the Parties have prescribed the manner in which water
diverted, stored and delivered through the Bridal Veil Water System will be allocated to
the Parties’ various water rights and have agreed to implement accounting procedures
for the Parties’ respective ownership in such water rights as set forth in the Agreement
for Administration and Accounting of Water Rights Associated with the Bridal Veil Water
System, attached as Exhibit F.
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ARTICLE XI
BRIDAL VEIL SYSTEM UPGRADES
1.
Idarado will design and install at its own cost the following Bridal Veil
Water System upgrades so long as they can be completed for no more than the
amounts shown:
•

Lewis Line upgrade—up to $500,000. Idarado will replace parts of the
Lewis Lake pipeline in two phases:
a. The first phase of work, to be completed in 2013, will consist
of replacing approximately 700 feet of the intact and broken
parts of the PVC section of the Lewis Lake pipeline with new
high density polyethylene (HDPE) pipe. The replacement
pipeline will be installed on ground surface, as the pipe has
currently and historically been installed. Grading will be
performed and/or support structures will be installed, as
required, to maintain grade. If grade cannot be maintained in
topographically challenging areas, drains will be installed in
low areas to prevent accumulated water from freezing during
times when the pipeline is shut down.
b. Depending on the volume and availability of water stored in
Blue Lake, the second phase of work will be started and
completed in 2014 or 2015, and will consist of either replacing
or slip lining portions of the existing steel pipe starting at the
end of the section replaced in 2013 and ending at the
suspended pipe support structure, above the Blue Lake outlet
snow shed. The total length of pipe to be replaced or slip
lined is approximately 1,250 feet. The structures that support
the suspended pipe will also be replaced during this phase of
work. Grading will be performed and/or support structures
will be installed, as required, to maintain grade. If grade
cannot be maintained in topographically challenging areas,
drains will be installed in low areas to prevent water from
freezing during times when the pipeline is shut down.
As part of the upgrade, Idarado may also perform additional work that it
deems necessary to improve the reliability of the Lewis Line. Such
additional work will be identified in conjunction with the foregoing
improvements and the Town notified of the nature of the work before
Idarado proceeds with it.

•

Installation of Remote Control System for the valves at Blue Lake and
Lewis Lake and the BVPH—up to $180,000. This will include facilities that
enable remote operation of the valves at the outlet from Blue Lake, the
Lewis Pipeline Diversion (aka, Blue Lake Supply Pipeline, Bridal Veil
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Branch) and the BVPH. Idarado will install a remote monitoring and
control system on the outlet of Blue Lake. Idarado expects the Blue Lake
equipment will consist of a solar panel, battery bank, new flow meter,
control and telemetry system, and new electric flow control valve. A
human machine interface (HMI) and supervisor control and data
acquisition (SCADA) system will be installed in the Idarado office. Idarado
currently has a FCC licensed frequency for radio communications and it is
anticipated that the new Blue Lake control system will piggyback on the
existing frequency.
A valve extension will be installed at the Lewis Lake pipeline diversion
head gate. This extension will be high enough that the valve can be
manually opened or closed from the hillside above the valve. Idarado will
install a remote monitoring and limited control system in the BVPH. The
remote system will consist of a tilt and zoom camera to monitor equipment
status and readouts, replacement of the existing manual needle
valve/orifice operator with a 4-20 milliamp controlled operator, upgrading
of the existing telemetry system, and installation of an HMI and SCADA
system in the Idarado office. These upgrades will allow remote monitoring
of the hydroelectric system and adjustments to the flows through the
turbine.
•

Reconstruction of the Mud Lake Diversion—up to $70,000. Idarado will
install a new valve on the Mud Lake Diversion outlet. In addition to the
valve, ancillary equipment (e.g., access platform) necessary for valve
operation will also be installed.

2.
To the extent the actual cost of any Bridal Veil Water System upgrade
identified in Article XI(1) exceeds the amounts set forth for such upgrade in Article XI(1),
then: (i) Telluride agrees to pay the excess amounts up to the amounts committed by
Idarado in Article XI(1); and (ii) if further funds after Telluride’s contribution are
necessary to complete any such upgrade, the Parties shall share such remaining cost
with Telluride contributing 15/39 and Idarado contributing 24/39 of such remaining cost.
Examples:
•

Remote Control Operation costs $400,000. Idarado would pay $204,615
($180,000 + $24,615 (24/39 of $400,000)); Telluride would pay $195,385
($180,000 + $15,384 (15/39 of $400,000)).

•

Mud Lake Diversion costs $77,000; Idarado would pay $70,000, Telluride
would pay $7,000.

3.
If Idarado reasonably believes it will exceed the amounts set forth in
Article XI(1), Idarado will provide Telluride with at least 90 days’ notice prior to requiring
Telluride’s reimbursement of the cost of work that exceeds the amounts set forth in
Article XI(1).
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4.
Telluride will design and install and Idarado will contribute 50% of the cost
of the Falls Crest Diversion, up to a limit of $125,000. To the extent the total cost of the
Falls Crest Diversion exceeds $250,000, Telluride shall pay the amount in excess of
$250,000 without contribution by Idarado.
5.
For all of the upgrades described in this Article XI and to the extent any
additional cost for the upgrades is the result of a specific request by one Party that does
not benefit the other Party, the requesting Party shall be solely responsible for such
additional cost and shall be the sole owner and beneficiary of any such improvement or
upgrade.
6.
Idarado has agreed to reimburse Telluride $35,000.00 for the replacement
of a power line near the BVPH, which Telluride replaced during the 2012 construction
season. Idarado will complete the payment of the $35,000.00 within 30 days of the
execution of this CSA.
ARTICLE XII
FUTURE BRIDAL VEIL WATER SYSTEM UPGRADES
1.
Other than the reconstruction of the Double Eagle Diversion and Pipeline
and except as otherwise provided in Article XI, Idarado and Telluride will split the cost of
future Bridal Veil Water System upgrades as follows:
•

If necessary for both Telluride’s and Idarado’s operations:
Telluride: 15/39
Idarado: 24/39

•

If necessary for Telluride’s operations, but not Idarado’s:
Telluride: 100%

•

If necessary for Idarado’s operations, but not Telluride’s:
Idarado: 100%

2.
Any upgrade either Party makes without participation from the other Party
shall not interfere with the other Party’s use of and right to use the system.
3.
In the event Idarado decides to reconstruct the Double Eagle Diversion
and Pipeline, Telluride agrees to provide all necessary consent and shall reasonably
support Idarado’s efforts.
ARTICLE XIII
PANDORA WATER TREATMENT PLANT FACILITIES
1.
Telluride will design and construct the PWTP at its own cost with no
contribution from Idarado except as otherwise provided in this CSA. The water
treatment process to be used at the PWTP shall not require or permit the discharge of
filter backwash water or any other process water to the planned Marshall Creek
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discharge under normal operation of the water treatment process. Filter backwash water
will be processed to remove solids and the liquid will be returned to the PWTP filter
supply. Telluride, at its expense, will remove and dispose of residual solids in
accordance with all laws and regulations. Untreated water may be discharged from the
PWTP to the planned Marshall Creek discharge when the rate that untreated water is
conveyed to the PWTP exceeds the current treatment rate.
2.
Telluride will initially design and construct the PWTP to have a treatment
capacity of 1.0 MGD.
3.
In the event Telluride determines it is necessary to increase the capacity
of the PWTP, it will give Idarado one year notice prior to operating the PWTP at a
capacity greater than 1.0 MGD.
ARTICLE XIV
CONSTRUCTION OF A HYDROELECTRIC POWER FACILITY AT PWTP
1.
Telluride shall install and operate a hydroelectric power facility in the
PWTP with an operating capacity of 250 – 500 kW, with an anticipated flow rate of 3.0
to 6.0 CFS.
2.
Telluride may defer construction and operation of the hydroelectric power
facility for up to three years following the initial operation of the PWTP, provided
Telluride commences seeking necessary federal approvals for the hydroelectric power
facility prior to November 1, 2013 and includes as part of the initial PWTP construction a
pipeline and related structures through which Idarado may deliver water discharged
from the existing BVPH to Marshall Creek.
3.
Until such time as Telluride’s hydroelectric power facility becomes
operational, Idarado shall have the right to designate its water for delivery from the
existing BVPH to Marshall Creek through Telluride’s pipelines so long as capacity in
excess of Telluride’s uses allowed under this CSA exists and so long as such delivery of
Idarado’s water does not interfere with Telluride’s operation of the PWTP.
4.
In the event Telluride fails to install and operate a hydroelectric power
facility in the PWTP within three years following the initial operation of the PWTP,
Idarado shall have the right to terminate the CSA on 90 days’ written notice or, at its
election, to install and operate its own hydroelectric power facility in the vicinity of the
PWTP.
5.
In the event Idarado elects to install and operate its own hydroelectric
power facility in the vicinity of the PWTP, Idarado and Telluride will work in good faith to
attempt to reach an agreement that addresses at least the following issues:
(a) Idarado’s use of Telluride’s pipelines to deliver water to Idarado’s hydroelectric
power plant; (b) the location of Idarado’s hydroelectric power plant in the vicinity of the
PWTP; (c) the delivery of Telluride’s water to Idarado’s hydroelectric power plant; and
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(d) an equitable cost sharing of the facilities below the Concrete Box in light of Idarado’s
operation of a hydroelectric power plant in the vicinity of the PWTP.
ARTICLE XV
OPERATION OF HYDROELECTRIC POWER FACILITY AT PWTP
The following applies after Telluride’s hydroelectric power facility is installed and
operating:
1.
Telluride may generate power with any water it delivers to the PWTP for
treatment and subsequent delivery to Telluride’s municipal water supply system
pursuant to this CSA.
2.
Idarado shall have the right to direct its water to be delivered to Telluride’s
hydroelectric power facility to generate hydroelectric power.
3.
The delivery of water to Telluride’s hydroelectric power facility at Idarado’s
designation shall constitute exercise of Idarado’s Bridal Veil Water Rights for power
generation purposes, as described further in the Agreement for Administration and
Accounting of Water Rights attached as Exhibit F.
4.
Any water Idarado designates for delivery to Telluride’s hydroelectric
power facility will be released to Marshall Creek or, at Idarado’s direction and expense,
to such other location as Idarado may designate in the San Miguel River Basin
upstream from SM-1.
5.
During the term of this CSA only, Idarado agrees not to seek
compensation for the use of its water to generate power at Telluride’s hydroelectric
power facility.
6.
Telluride agrees that any permit or exemption it seeks for hydroelectric
power and any hydroelectric power facility it operates shall be subordinate to and not
interfere with Idarado’s existing rights to generate power at the BVPH. Notwithstanding
this subordinate relationship, Idarado will reasonably cooperate with Telluride as to any
and all required permitting or licensing for the hydroelectric power facility envisioned at
the PWTP.
ARTICLE XVI
PENDING LITIGATION
Idarado and Telluride stipulate to the entry of the Decrees attached hereto in
Exhibit G and shall jointly move the Court in the Diligence Cases for entry of the
Decrees within ten days after the execution hereof.
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ARTICLE XVII
DEED TO RECONVEY RESIDUAL AND REMEDIAL WATER RIGHTS
Simultaneously with the execution of this CSA, Telluride will execute and deliver
to Idarado a Remedial and Residual Water Rights deed, in the form attached as
Exhibit D.
ARTICLE XVIII
PWTP SITE
1.
Idarado will convey the WTP Site to Telluride by the PWTP Deed in the
form attached hereto as Exhibit A, and pursuant to and subject to the terms, conditions
and limitations of the Agreement to Convey as amended by Paragraphs 3 through 10
and 12 of this Article XVIII. The obligations of Paragraphs 12 and 13 of this Article XVIII
are contractual, shall not merge into the PWTP Deed and shall survive the conveyance
of the WTP Site from Idarado to Telluride.
2.
Telluride confirms that it elects to accept the WTP Site. The Parties agree
that Telluride’s obligation to provide notice of its election to accept the donation of the
WTP Site as set forth in Section 1.2 of the Agreement to Convey has been satisfied.
3.

Section 1.6.5 of the Agreement to Convey is amended by deleting:

Conditions Subsequent to Conveyances: IMC agrees that the conveyance of
the Water Treatment Site will be conditional upon the following covenants and
restrictions, each of which shall be contained in the Deed (the “Conditions
Subsequent”):
and replacing it with:
Restrictive Covenants to Conveyances: IMC and the Town agree that the
conveyance of the Water Treatment Site will be subject to the following restrictive
covenants (some of which include a right of reconveyance):
4.
Sections 1.6.5.1 and 1.6.5.2 of the Agreement to Convey are amended to
include as a Permitted Use the construction and operation by Telluride of a
hydroelectric power plant, provided that such plant is constructed and operated in
compliance with Article XIV and XV of this CSA and to provide that failure to cease a
nonpermitted use within 30 days after demand to do so shall result in a right of Idarado,
its successors or assigns to require reconveyance of the WTP Site.
5.
Section 1.6.5.3 of the Agreement to Convey is amended to replace the
date of July 1, 2012 with the date November 1, 2014. All other provisions of Section
1.6.5.3 shall remain in effect.

21

6.
Section 1.6.5.4 of the Agreement to Convey is deleted and replaced by
the following:
In designing, engineering and operating the PWTP, Telluride shall avoid the
infiltration of water into the soil, including, without limitation, any infiltration that
could adversely affect the ability of Idarado to comply with the Consent Decree
and RAP. Telluride shall consult with Idarado in engineering and designing the
PWTP, or any modifications thereto, so that Idarado can confirm that the
engineering and design meet these requirements. In the event of any violation of
this Section 1.6.5.4, the parties agree that Idarado shall suffer irreparable harm
that is not compensable by damages and for which injunctive relief shall be
appropriate.
7.
The Parties confirm that the decommissioning of the Existing Water Tank
has been fully, timely and satisfactorily completed in accordance with Section 1.6.5.5 of
the Agreement to Convey. The Parties agree that Idarado owns and shall be permitted
to utilize or dispose of the Existing Water Tank parts as it sees fit in its sole discretion.
8.
The provision in Section 1.6.5.5 of the Agreement to Convey prohibiting
Telluride from taking any action upon or with respect to the Conveyed Property Interests
which would, in any way, interfere with Idarado’s continuing ability to perform in
compliance with and to meet its obligations under the Consent decree, the RAP and the
DMG/CDPHE Approvals (“Interference Restriction”) is amended as follows:
a.

The Interference Restriction shall not be enforced to limit
Telluride’s use of water from the Bridal Veil Creek basin while
this CSA is in effect.

b.

Following the expiration or termination of this CSA, the
Interference Restriction shall not be used as a basis for limiting
the rate, volume, timing or location of water diversions by
Telluride from the Bridal Veil Creek basin, for use in connection
with the PWTP or otherwise, to a monthly amount of water that is
less than the monthly average that would apply if the CSA were
still in effect calculated in accordance with: (i) Article VI(1), as
written above without any modification of the limits on water
usage that might occur or have occurred by application of Article
VI(2); or (ii) Article VII(1).

c.

Following the expiration or termination of this CSA, Idarado shall
have the right to require upon reasonable request for a period of
up to 90 days per Calendar Year that Telluride fully utilize water
available at the Mill Creek Plant, to the extent that water is
legally and physically available for treatment at Mill Creek and to
the extent that the Mill Creek Plant is technically capable of
treating water for domestic use, prior to using water at the
PWTP.
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d.

If following the expiration or termination of this CSA, Idarado
asserts the Interference Restriction as defined and limited by this
Article XVIII(8) to limit Telluride’s water usage from the Bridal
Veil Creek basin in three years out of any five year period, then
Idarado will undertake good faith efforts to implement additional
remedial measures that are reasonably designed to reduce the
zinc levels in the San Miguel River within a reasonable time with
the goal that Idarado may meet any applicable zinc
concentration limits without asserting the Interference Restriction
as a basis for limiting Telluride’s diversions from the Bridal Veil
Creek basin.

e.

The amendment of Section 1.6.5.5 stated in this Article XVIII(8)
is not intended to modify any of Idarado or Telluride’s water right
decrees, any term, limitation or condition of this CSA while this
CSA is in effect, or any obligation of Idarado pursuant to the
Consent Decree or RAP. All other provisions of Section 1.6.5.5
remain in effect.

9.
The deadline for Idarado to identify the location of the Reserved Water
Tank Interests and associated easements, pursuant to Section 1.6.7 of the Agreement
to Convey, is amended to January 1, 2013. The Parties understand and agree that title
to the Reserved Water Tank site identified pursuant to Section 1.6.7(a) and the
easements across and burdening the WTP Site identified in Section 1.6.7 (b) & (c) of
the Agreement to Convey shall be reserved to Idarado in the PWTP Deed. All other
provisions of Section 1.6.7 remain in effect.
10.
The deadline to meet the Conveyancing Preconditions set forth in Section
1.7.2 of the Agreement to Convey is amended to April 1, 2013. If the conditions to
conveyance, including the Conveyancing Preconditions, are met pursuant to the
Agreement to Convey and Articles XVIII(9) and (11), the parties will use their best
efforts to complete the conveyance of the WTP Site by May 1, 2013.
11.
Conveyance of the easements described in Sections 2.1 and 3.1 of the
Agreement to Convey shall be subject to this Article XVIII(11) and shall be upon the
same terms and conditions as Idarado’s conveyance of the WTP Site, as set forth in the
Agreement to Convey. Idarado shall determine whether any amendment is required to
the RAP or Consent Decree in order to permit the easements to be conveyed, as well
as determining whether County Approvals or DMG/CDPHE Approvals (as defined in the
Agreement to Convey) must be obtained for the proposed easements. Section 1.5 of
the Agreement to Convey shall apply to any RAP Amendments that Idarado determines
are necessary to complete in order to convey the easements. Section 1.4 of the
Agreement to Convey shall apply to any County Approvals and Section 1.5 to any
DMG/CDPHE Approvals that Idarado determines are necessary to complete in order to
convey the easements. Notwithstanding the above provisions, the Parties agree that,
provided the necessary County Approvals, RAP Amendment and DMG/CDPHE
Approvals, if any, are obtained, the easement rights to be conveyed pursuant to
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Sections 2.1 and 3.1 of the Agreement to Convey shall to the extent feasible follow a 40’
wide area along the current access route to the WTP Site, as opposed to the depictions
of the easement areas in Exhibit A to the Agreement to Convey; provided, however, that
Sections 2.1 and 3.1 shall otherwise remain in force and nothing herein shall impair or
reduce Idarado’s rights under Sections 2.2, 2.3, 2.4, 3.2 and 3.3 of the Agreement to
Convey. In addition, Idarado shall grant such license or convey such temporary
construction easement, also in substantially the same form as the easements described
in Section 2.1 and 3.1 of the Agreement to Convey, as may be reasonably required by
Telluride and its contractor(s) to facilitate and complete construction of the access road
into the WTP Site. Subject to satisfaction of the same terms and conditions and
obligations as apply to the conveyance of the WTP Site, the Parties will use their best
efforts to complete the conveyance of the easement rights pursuant to Sections 2.1 and
3.1 simultaneously with the conveyance of the WTP Site.
12.
Telluride’s use of the WTP Site is limited to the Permitted Uses described
in the Agreement to Convey as amended by this CSA. In the event Telluride ceases
operation of the PWTP for a period of 30 consecutive months, Telluride will immediately
convey the site back to Idarado.
13.
The design and construction of the PWTP, including the hydroelectric
plant and accessory storage and parking shall: comply with reasonable architectural
controls relating to massing, height, exterior material and glazing which architectural
controls or actual design plan are agreed to by Telluride and Idarado, in consultation
with Idarado Legacy, LLC prior to the commencement of the construction of the PWTP
and accessory storage and parking. If a septic system is to be used, Telluride and
Idarado, in consultation with Idarado Legacy, LLC will agree upon the reasonable
design and operational standards to be achieved by the system prior to its installation.
ARTICLE XIX
TELLURIDE’S WATER USE
1.
Telluride shall use all water it diverts or delivers from the Bridal Veil Water
System to treat water and to supply treated water from the PWTP to Telluride’s
municipal water supply system for use in Telluride’s Water Service Area.
2.
Other than the treated water Telluride provides to its residents or to other
water users located within its Water Service Area and except for the limited and known
annexation proposals identified in Article III(5) above, Telluride agrees not to sell or
lease any of its Bridal Veil water (whether raw or treated), Bridal Veil water supplies
(whether raw or treated) or Bridal Veil Water Rights.
3.
Other than the treated water Telluride provides to its residents within its
Water Service Area and except for the limited and known annexation proposals
identified in Article III(5) above, Telluride agrees not to sell or lease any of its Mill Creek
water (whether raw or treated), Mill Creek water supplies (whether raw or treated) or Mill
Creek Water Rights.
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4.
In the event that Telluride expands its Water Service Area by more than
10% in area, Idarado shall have the right to terminate this CSA on 90 days’ written
notice.
5.
Prior to operation of the PWTP, Telluride agrees to submit and obtain
Colorado Water Conservation Board approval of a water conservation plan that
includes, without limitation, a robust program to investigate, quantify, reduce, and
monitor water losses in its municipal water system. Telluride agrees to take all
reasonable efforts to meet all the standards set out in the above-described water
conservation plan.
6.
During the term of this CSA, neither Telluride nor Idarado shall appropriate
additional water rights, or seek additional changes of the point of diversion of existing
water rights that would result in water depletions in the upper San Miguel River basin
upstream or up gradient of SM-1 greater than each Party’s share of the consumptive
use credit amounts quantified in the 96CW313 Decree without advance written consent
of the other Party.
ARTICLE XX
FALLS CREST DIVERSION PIPELINE EASEMENT
As part of Telluride’s contemplated use of the Falls Crest Diversion, the Parties
anticipate that the current “Falls Crest Diversion Pipeline Easement,” and the “Silver
Lake Pipeline Easement” dated October 18, 2006, both of which convey certain
easement rights from Idarado to Telluride, will need to be revised to permit the best
possible engineered solution for the Falls Crest Diversion Pipeline. The Parties shall
work cooperatively together to finalize the preferred point of diversion, preferred route
and engineering of the Falls Crest Pipeline to best convey water from Bridal Veil Creek
to the confluence at the Concrete Box on the BVPH, as contemplated by the terms of
this CSA. Following this cooperative effort to finalize the point of diversion, route and
engineering for the Falls Crest Pipeline, Idarado shall grant to Telluride a revised
perpetual non-exclusive easement, in substantially the same form as the “Falls Crest
Diversion Pipeline Easement” and the “Pipeline Easement”, which easement shall
where possible be at least twenty feet (20’) wide, described as ten feet (10’) on either
side of a delineated centerline. In addition, Idarado shall grant such license or convey
such temporary construction easement, also in substantially the same form as the “Falls
Crest Diversion Pipeline Easement” and the “Pipeline Easement” as may be reasonably
required by Telluride and its contractor(s) to complete construction of the Falls Crest
Diversion and conveyance structure(s) to the agreed specifications. The Parties shall
use their best efforts to complete the conveyance of this new, revised Falls Crest
Diversion Pipeline Easement simultaneously with the conveyance of the WTP Site and
to complete the grant or conveyance of any required temporary license or construction
easement within a reasonable time before Telluride must provide a notice to proceed for
construction of the Falls Crest Diversion facilities.
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ARTICLE XXI
INSURANCE
For so long as this CSA is in effect, Idarado shall name Telluride as an additional
insured under its commercial general liability insurance policy.
ARTICLE XXII
TERM AND TERMINATION
1.
Unless terminated earlier pursuant to Articles XIV(4), XIX(4), or this Article
XXII, this CSA shall have an initial term commencing on the Effective Date and expiring
on December 31 of the 20th Calendar Year after the Calendar Year in the PWTP begins
operating.
2.
The Parties must give notice within 30 days of an event alleged to be a
breach of this CSA. The breaching Party has 60 days after notice is effective within
which to cure a breach. Failure to give notice of a breach shall not constitute waiver of
the right to give notice of a subsequent breach, including without limitation a breach of
the same character as one for which notice was not given.
3.
This CSA may be terminated for any failure to timely cure a material
breach pursuant to Article XXII(2). Written notice of termination shall be given within 30
days after the failure to cure a material breach and termination shall be effective as
specified in the notice of termination but not less than 30 days after notice of termination
is given.
4.
After the expiration of the initial term, this CSA shall automatically renew
annually for one year periods unless written notice of nonrenewal is given by either
Party 90 days prior to the renewal date. A party’s decision not to renew this CSA may
be for any reason or no reason, with cause or without, and no reason for the decision
not to renew need be stated in the notice of nonrenewal.
5.
In the event a Party gives notice of nonrenewal pursuant to Article XXII(4)
less than 90 days prior to a renewal date, this CSA will terminate one year from that
renewal date.
ARTICLE XXIII
MISCELLANEOUS
1.
Effect as to Non-parties: This CSA shall not be construed as containing
covenants, promises or obligations intended to benefit persons or entities not a party to
this agreement.
2.
Governing Law and Venue: This CSA shall be governed by, construed
and enforced in accordance with the laws of the state of Colorado, without regard to
conflict of laws. In the event of a dispute relating to the enforcement of this CSA, the
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Parties consent to jurisdiction in Colorado and to venue in San Miguel County,
Colorado.
3.
Entire Agreement: This CSA (including the exhibits hereto) constitutes the
entire agreement and understanding of the Parties and supersedes all prior
negotiations, understandings and agreements, proposed or otherwise, written or oral,
concerning the subject matters hereof. Furthermore, no modification of this CSA shall
be binding unless in writing signed by each of the Parties hereto.
4.
Headings: All titles and headings in this CSA are intended solely for
convenience of reference and shall in no way limit or otherwise affect the interpretation
of any of the provisions hereof.
5.
Interpretation: Each Party acknowledges that it has obtained the advice of
competent counsel prior to entering into this CSA. This CSA, in its final form, is the
product of joint drafting, involving all Parties and their counsel. In the event that this
CSA must be construed or interpreted, it shall not be construed or interpreted against
any Party as the author.
6.
Counterparts. This CSA may be executed in counterparts, each of which
counterpart, when so executed and delivered, shall be deemed an original, and, taken
together, shall constitute one and the same instrument.
7.
Severability: Should any provision of this CSA be declared illegal or
unenforceable by any court of competent jurisdiction and cannot be modified to be
enforceable, including the general release language, such provision shall immediately
become null and void, leaving the remainder of this CSA in full force and effect.
8.
Modification: This CSA may be modified or amended only by a writing
signed by both Parties.
9.
Survival:
nonrenewal of this CSA.

Article V and XVIII shall survive the termination or

10.
Notice: Notices required to be given under this CSA may be given by
hand delivery; certified mail, return receipt requested; or overnight courier (such as
Federal Express), and shall be effective when received, if given as provided below. A
Party may change its address for notice upon 30 days written notice to the other Party
at that other Party’s current address for Notice pursuant to this Article XXIII(10).
To Idarado:
Idarado Mining Company
P.O. Box 584
Ouray, CO 81427
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With a copy to:
Sarah B. Wallace
Featherstone Petrie DeSisto LLP
600 17th Street, Suite 2400s
Denver, Colorado 80202-5424
To Telluride:
Telluride Town Manager
P.O. Box 397
Telluride, CO 81435
With a copy to:
Telluride Town Attorney
P.O. Box 397
Telluride, CO 81435

IDARADO MINING COMPANY (“Idarado”)

TOWN OF TELLURIDE (“Telluride”)

By_____________________________
Nick Cotts, Vice President

By__________________________
Stuart Fraser, Mayor

Dated: __________________________
ATTEST:

____________________________
Mary Jo Schillaci, Town Clerk

Dated: _______________________
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Exhibit A to CSA
BARGAIN AND SALE DEED
(Water Treatment Plant Site)
This Deed is made as of this ___ day of _______________, 2013 (“Effective Date”), by
and between Idarado Mining Company, a Delaware corporation, whose address is 6363 South
Fiddler’s Green Circle, Greenwood Village, Colorado 80111 (“Grantor”) and The Town of
Telluride, Colorado, a Colorado Home Rule Municipality, whose address is 113 W. Columbia
Avenue, Post Office Box 397, Telluride, Colorado 81435 (“Grantee”).
Grantor, for and in consideration of the sum of Ten Dollars and other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, hereby sells and
conveys to Grantee, its successors and assigns forever, all the real property, “as is”, without
warranty, situate, lying and being in San Miguel County, Colorado, more particularly described
in the attached Exhibit 1 (“Property”).
Together with all and singular the hereditaments and appurtenances thereto belonging, or
in anywise appertaining, and the reversions, remainders, rents, issues and profits thereof;
together with any and all mineral rights on the Property owned by Grantor, if any, and all the
estate, right, title, interest, claim and demand whatsoever of the Grantor, either in law or in
equity, of, in and to the above bargained premises, with the hereditaments and appurtenances.
To have and to hold the Property above bargained and described, with the appurtenances
unto Grantee, its successors and assigns forever.
This Deed conveys the Property to Grantee free and clear of any deeds of trust,
mortgages or other liens placed on Property by Grantor and/or Idarado Legacy, LLC, a Colorado
limited liability company. This Deed does not convey any water or water rights owned by
Grantor or in which Grantor has a right or an interest pursuant to a certain Settlement Agreement
between the Town of Telluride and Idarado Mining Company made effective July 27, 1992, as
heretofore amended (“1992 Water Settlement Agreement”), recorded January 5, 2005 at
Reception No. 371522 of the records of the San Miguel County Clerk and Recorder. Grantor
expressly reserves all water and water rights which it owns or in which it has any legal interest,
whether tributary, non-tributary, or not non-tributary, whether adjudicated or un-adjudicated,
absolute or conditional, and all ditches and ditch rights, water wells and well rights, State
Engineer filings, well registration statements and well permits, water taps, reservoirs and
reservoir rights, all perfected and inchoate rights to the development, extraction, or use of nontributary aquifer water, all decrees and pending water court applications, all water company and
ditch company stock, which are, have been, or may be used on or in connection with, or are
appurtenant to, or located on or underlying, or in any way associated with, the Property.
This grant and conveyance of the Property is subject to and expressly conditioned on
compliance with the restrictive covenants hereto (“Restrictive Covenants”) as set forth in the
attached Exhibit 2. The Restrictive Covenants and all benefits, rights and burdens incident
thereto shall run with the title to the Property and every portion thereof and are binding upon the

Grantee, its successors, grantees and assigns and all successors in title to the Property or any
portion thereof and shall inure to the benefit of Grantor, its successors and assigns.
This grant and conveyance of the Property is made on the condition that if: (i) the
Pandora Water Treatment Plant that is planned to be located on the Property (“PWTP”)
(exclusive of treated water storage tanks) is not operational by November 1, 2014; or (ii) the
PWTP once operational ceases operation for a period of 30 consecutive months; or (iii) the
Property is used for a purpose other than the Permitted Uses as defined and set forth in the
Restrictive Covenants and such nonpermitted use does not cease within 30 days after Grantor
gives written notice of the nonpermitted use; then Grantor in its sole discretion may give notice
of election to call for and receive a duly executed instrument of conveyance sufficient to
reconvey to Grantor the Property conveyed herein. Grantee or its successor in title shall have 30
days after notice electing reconveyance to execute and deliver said instrument in a form
satisfactory to Grantor and substantially equivalent in form to this deed; provided, however, that
such reconveyance shall be without conditions and not subject to the Restrictive Covenants.
In witness whereof, Grantor and Grantee have executed this Deed as of the Effective
Date.
GRANTOR:
Idarado Mining Company,
a Delaware corporation
By:

Date:

STATE OF COLORADO

)
)ss.
COUNTY OF _________________ )
Acknowledged, subscribed and sworn to before me this ___ day of _______________, 2013 by
___________________, as the ______________________ of Idarado Mining Company.
Witness my hand and official seal.
My commission expires:
Notary Public
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GRANTEE:
Town of Telluride, Colorado,
a municipal corporation
By:

Date:

ATTEST:
Town Clerk

STATE OF COLORADO
COUNTY OF SAN MIGUEL

)
)ss.
)

The foregoing instrument was acknowledged before me this ___ day of _______________,
2013, by ___________________, Mayor, Town of Telluride, Colorado.
Witness my hand and official seal.
My commission expires:
Notary Public
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EXHIBIT 1 TO BARGAIN AND SALE (DEED WATER TREATMENT PLANT SITE)
PROPERTY DESCRIPTION

EXHIBIT 2 TO BARGAIN AND SALE DEED (WATER TREATMENT PLANT SITE)
RESTRICTIVE COVENANTS
The following Restrictive Covenants are adopted on [DATE] by Idarado Mining
Company (as Grantor) and the Town of Telluride (as Grantee) of the Property defined herein.
The Restrictive Covenants and all benefits, rights and burdens incident thereto shall run with the
title to the Property and any portion thereof and are binding upon the Grantee, its successors,
grantees and assigns and all successors in title to the Property or any portion thereof and shall
inure to the benefit of Grantor, its successors and assigns.
Definitions
Capitalized terms used herein have the meanings defined in the Bargain And Sale Deed
to which these Restrictive Covenants are attached, or if not defined therein, the meanings set
forth below:
“Consent Decree” means the Consent Decree, Order and Judgment and Reference to
Special Master dated July 6, 1992, as amended, entered into by and between Idarado and the
State of Colorado in the matter captioned State of Colorado v. Idarado Mining Company, et al.,
Case No. 83-C-2385 (D. Colo.).
“CSA” means the Comprehensive Settlement Agreement entered into between Idarado
and Telluride on [insert date].
“Grantee Parties” means Grantee, its successors and assigns along with all persons or
entities who succeed to ownership in the Property whether by conveyance or such other means as
title may pass.
“Grantor Parties” means Grantor, its successors and assigns.
“RAP” means the plan for implementation of remedial work as set forth in Appendix I to
the Consent Decree, including amendments or modifications thereto made in accordance with the
Consent Decree.
“State Approvals” are any approvals, consents or permits the State of Colorado requires
in order for Idarado to transfer the Property to Telluride free of any of Idarado’s obligations
under the Consent Decree and the RAP.
RESTRICTIVE COVENANTS
1. In designing, engineering and operating the PWTP, Grantee Parties shall avoid
the infiltration of water into the soil, including, without limitation, any infiltration
that could adversely affect the ability of Grantor Parties to comply with the
Consent Decree and RAP. Grantee Parties shall consult with Grantor Parties in
engineering and designing the PWTP or any modifications thereto so that Grantor
Parties can confirm that the engineering and design meet these requirements.
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2. The Property may be used exclusively as follows and not for any other use or
purpose: (a) the construction, use and operation of the PWTP, which may include
the storage of water (which may be in either above ground or below ground
facilities) not to exceed 450,000 gallons (of which up to 150,000 gallons may
occur below ground and up to 300,000 gallons may occur above ground) all in
tanks approved by the Grantor Parties; (b) accessory storage and accessory
parking used in connection with the PWTP; and (c) the construction and operation
by the Grantee Parties of a hydroelectric power plant (“Permitted Uses”).
3. Grantee Parties shall take no action upon or with respect to the Property which
would, in any way, interfere with Grantor Parties’ continuing ability to perform in
compliance with and to meet the obligations of the Consent Decree, the RAP and
the State Approvals (“Interference Restriction”); provided, however, that:
a) The Interference Restriction shall not be enforced to limit Grantee’s use of
water from the Bridal Veil Creek basin while the CSA is in effect.
b) Following the expiration or termination of the CSA, the Interference
Restriction shall not be used as a basis for limiting the rate, volume, timing or
location of water diversions by Grantee from the Bridal Veil Creek basin, for
use in connection with the PWTP or otherwise, to a monthly amount of water
that is less than the monthly amount that Grantee would be permitted to use if
the CSA were still in effect calculated in accordance with: (i) Article VI(1) of
the CSA without any modification of the limits on water usage that might
occur or have occurred by application of Article VI(2) of the CSA; or (ii)
Article VII(1) of the CSA.
c) Following the expiration or termination of the CSA, Grantor Parties shall have
the right to require upon reasonable request for a period of up to 90 days per
calendar year that Grantee Parties fully utilize water available at the Mill
Creek Plant, to the extent that water is legally and physically available for
treatment at Mill Creek and to the extent that the Mill Creek facility is
technically capable of treating water for domestic use, prior to using water at
the PWTP.
d) If, following the expiration or termination of the CSA, Grantor Parties assert
the Interference Restriction to limit Grantee’s water usage from the Bridal
Veil Creek basin in three years out of any five year period, then Grantor
Parties will undertake good faith efforts to implement additional remedial
measures that are reasonably designed to reduce the zinc levels in the San
Miguel River within a reasonable time with the goal that Grantor Parties may
meet any applicable zinc concentration limits without asserting the
Interference Restriction as a basis for limiting Grantee’s diversions from the
Bridal Veil basin.
4. Grantee Parties will permit Grantor Parties, their agents and contractors, and the
State of Colorado unrestricted access to the Property so as to permit inspection
2

and facilitate the continued operation and maintenance of all components of any
and all structures and improvements resulting from or related to all remedial,
mitigative, corrective, and other actions, schedules, plans, terms, and conditions
prescribed by or described in the Consent Decree.
5. Unless otherwise agreed to in writing by Grantor Parties, Grantee Parties shall
take no action upon or with respect to the Property which would, in any way,
interfere with Grantor Parties’ continuing ability to operate, maintain, repair or
replace structures or improvements to divert or deliver water on, under, or across
any portion of the Property or any other property owned by Grantor Parties. The
foregoing notwithstanding, Grantor is aware of the Permitted Uses and the fact
that the PWTP is intended to be fenced and secured. Consequently, as to the
fenced and secured area nothing herein shall be construed to limit Grantee Parties’
ability to fully utilize the Property for the Permitted Uses, nor to authorize
Grantor Parties to take such actions or make such use of the Property so as to
interfere with the Grantee Parties’ Permitted Uses of the Property.
6. Grantee Parties shall not extract or process minerals found on the Property or
authorize, license or permit any other person or entity to do so.
7. In the event of any violation of these Restrictive Covenants, Grantor Parties shall
be assumed to suffer irreparable harm that is not compensable by damages and for
which injunctive relief shall be appropriate in addition to any other remedies
provided herein or in the Bargain and Sale Deed to which these Restrictive
Covenants are attached.
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Exhibit D to CSA

“BARGAIN AND SALE” DEED
“Remedial and Residual Water Rights”
The Town of Telluride, a home rule municipality and political subdivision of the state of
Colorado (“Grantor”), whose address is P.O. Box 397, Telluride, Colorado 81435, for the consideration
of Ten Dollars ($10.00) and other good and valuable consideration, the receipt of which is hereby
acknowledged, hereby sells and conveys to Idarado Mining Company, a Delaware corporation
(“Grantee”), whose address is 311 Main Street, Ouray, Colorado 81427, the water and water rights
described in Attachments 1 and 2 attached hereto and made a part hereof together with a proportionate
ownership interest in the structures to which the conveyed water rights are decreed, said ownership
interest to bear its proportionate share of the costs of maintenance of such structures. As a part of the
foregoing conveyances, this deed sells and conveys a 61.80% ownership interest in the active storage
capacity of Head of Bridal Veil Reservoir and a 63.26% ownership interest in the active storage capacity
of Blue Lake Reservoir No. 1. Grantor reserves for itself a 38.20% ownership interest in the active
storage capacity of Head of Bridal Veil Reservoir and a 36.74% ownership interest in the active storage
capacity of Blue Lake Reservoir No. 1.

This deed is executed pursuant to C.R.S. § 38-30-115 (2011).

Dated this _____ day of _______, 2012.

TOWN OF TELLURIDE

By:________________________
Stuart Fraser, Mayor

ATTEST:

______________________
Mary Jo Schillaci, Town Clerk

ATIACHMENT 1

"Remedial Water Rights"

STORAGE WATER RIGIITS
Total
Decreed Amount

Amount to
Be Convged

Adjudication
Date

Appropriation
Date

5.601.50 AF

100.000 AF

10131/1911

08125/1899

1885

Head of Bridal Veil Reservoir

175.40 AF

8.980 AF

fJ2!26/1929

0710211916

3785

Mud Lake Reservoir WatJ!r Right

87.00 AF

25.000 AF

1013111911

06/0111904

1885

Black Bear Reservoir

6.50 AF

0.655 AF

1013111911

07/0611905

1885

Silver Lake Reservoir

233.00 AF

25.000 AF

fJ2!26Il929

07/0211916

3785

14.46 AF

5.000 AF

1013111911

06115/1906

1885

Amount to
Be Convged

Adjudication
DatJ!

Appropriation
Date

Structure
Blue Lake Reservoir No. 1

Hector Ditch" WatJ!r Right
(a/kJa Hector Reservoir)

Case No.

DIRECT FLOW RIGlITS

€'.~
Stn.Idure

Case No.

Blue Lake Supply Pipeline,
Bridal Veil Branch

12.0 CFS

O.600CFS

C1ln.6II929

08/0111919

3785

Blue Lake Supply Pipeline

4.0 CFS

4.000 CFS

09f2011912

0710211916

W-60

Taylor Ditch and Water Right

6.0CFS

1.000 CFS

1013111911

0713111898

1621

10.20 CFS

2.930 CFS

1013111911

071 151 19a2.

1621

Mud Lake Reservoir &. Pipeline

.;,

Total
Decreed Amount

Blue Lake Pipeline and WatJ!r
Right - Pipeline Portion
Stream Channel Portion

9.80 CFS
10.20 CFS

0.499 CFS
0.520 CFS

1013111911
1013111911

1210811905
12108/1905

1885
1885

Hector Ditch &. Water Right

10.00 CFS

0.500 CFS

10131/1911

OSf28/1891

1885

Hector Ditch &. Water Right

0.21 CFS

0.210 CFS

10131/1911

0810111898

1885

Black Bear Reservoir &.
Water Right

0.55 CFS

0.050 CFS

10/31/1911

07106/1905

1885

Marshall Creek Water Right

2.00 CFS

0.050 CFS

1013111911

0610111882

1885

North Chicago Waie, Right

0.52 CFS

0.520 CFS

10/3111911

08131/1891

1885

Primrose WatJ!r Right

0.50 CFS

0.500 CFS

10131/1911

1210111892

1885

2
ATTACHMENT 2
"Residua] Water Rights"

STORAGE WATER RIGHTS
Total
Structure

Head of Bridal Veil Reservoir
Blue Lake Reservoir No. 1

Amount to

Decreed Amount

175.40 AF
5,601.50 AF

Be Conveyed
99.420 AF

4,481.500 AF

Adjudication
Date

Appropriation
Date

Case No.

10/3i/lSii

07/02/1916

3785

10/31/1911

08/25/1899

1885

3.60 AF

3.600 AF

10/31/1911

09/01/1903

1885

87.00 AF

62.000 AF

10/31/1911

06/01/1904

1885

Black Bear Reservoir

6.50 AF

5.845 AF

10/31/1911

07/06/1905

1885

Silver Lake Reservoir

233.00 AF

208.000 AF

02/26/1929

07/02/1916

3785

9.460 AF

10/31/1911

06/15/1906

1885

Adjudication

Appropriation

Blue Lake Reservoir No. 2
Mud Lake Reservoir Water Sc.
Right

Hector Ditch & Water Right

14.46 AF

(a/k/a Hector Reservoir)

DIRECT FTX)W RIGHTS
Total
Structure

Decreed Amount

Amount to

Be Conveved

Date

Date

Case No.

Blue Lake Supply Pipeline,
12.0 CFS

6.800 CFS

02/26/1929

08/01/1919

3785

9.8 CFS

5.541 CFS

10/31/1911

12/08/1905

1885

(Stream Channel Portion)

10.2 CFS

5.760 CFS

10/31/1911

12/08/1905

1885

Taylor Ditch and Waier Right

6.0 CFS

5.000 CFS

10/31/1911

07/31/1898

1621

10.20 CFS

7.270 CFS

10/31/1911

07/15/1902

1621

Bridal Veil Branch

Blue Lake Pipeline it Water Right
(Pipeline Portion)

Blue Lake Pipeline Sc. Water Right

Mud Lake Reservoir Sc. Pipeline

Hector Ditch Sc. Water Right

10.20 CFS

9.500 CFS

10/31/1911

05/28/1891

1885

Hector Ditch & Water Right

1.21 CFS

1.210 CFS

10/31/1911

05/28/1891

1885

0.55 CFS

0.050 CFS

10/31/1911

07/06/1905

1885

2.00 CFS

1.500 CFS

10/31/1911

06/01/1882

1885

25.00 CFS

25.000 CFS

10/31/1911

06/15/1901

1621

Black Bear Reservoir &
Water Right

Marshall Creek Water Right
Bridal Veil Pipeline & Water
Right

DIRECT FLOW RIGHTS
(con't.)
Total

Structure

Amount to

Adjudication

Be Conveyed

25.00 CFS

25.000 CFS

02/26/1929

07/02/1916

3875

Owl Creek Water Right

1.00 CFS

1.000 CFS

10/31/1911

04/23/1900

1885

Owl Creek Ditch

1.00 CFS

1.000 CFS

10/22/1926

11/01/1939

4641

Atlanta Flume & Pipeline

#L

Attachment 2
2
Page 2

Date

Appropriation

Decreed Amount

Date

Case No.

Exhibit E to CSA

AGREEMENT FOR OPERATION, MAINTENANCE AND REPAIR
OF THE BRIDAL VEIL WATER SYSTEM
This Agreement For Operation, Maintenance and Repair of the Bridal Veil Water System
(“Operations Agreement”), dated this ____ day of _________________, 2012, is by and between
the Town of Telluride, Colorado (“Telluride”) and the Idarado Mining Company (“Idarado”).
Telluride and Idarado are referred to collectively herein as the “Parties.”
I.

RECITALS

1. Telluride and Idarado are co-owners of the Bridal Veil Water System, as further
defined herein, pursuant to certain water rights deeds from Idarado to Telluride
executed pursuant to a “1992 Town of Telluride Idarado Mining Company Settlement
Agreement,” dated effective July 27, 1992 (“1992 Settlement Agreement”) and
subsequently amended, and certain water rights deeds from Telluride to Idarado
provided simultaneously with this Operations Agreement. The principal components
of the Bridal Veil Water System are identified in paragraph II(3) of this Operations
Agreement. Telluride and Idarado will both have continuing uses of water from the
Bridal Veil Water System with such water being diverted, stored and delivered
through certain common structures and facilities.
2. The purpose of this Operations Agreement is to allocate responsibility for the
Operation, Maintenance and Repair of the Bridal Veil Water System and to provide
for the sharing of costs of such Operation, Maintenance and Repair as between
Idarado and Telluride.
3. Telluride and Idarado are entering into a Comprehensive Settlement Agreement
(“CSA”) and an Agreement for Administration and Accounting of Water Rights
Associated with the Bridal Veil Water System (“Accounting Agreement”)
simultaneously with this Operations Agreement. This Operations Agreement is a
component of the CSA. As part of the CSA and in performance of a September 23,
2005 Agreement to Convey Water Treatment Facility Site (“Agreement to Convey”),
Idarado will convey to Telluride a site for construction of a new water treatment plant
that will be supplied with water from the Bridal Veil Water System.
4. The Town Council for Telluride has determined that this Operations Agreement is
desirable and necessary to serve a public purpose: the provision of reliable and costeffective municipal water service within Telluride’s Water Service Area, which is
described in the CSA. In furtherance of such public purpose, the Town Council
recognizes that Idarado has an interest in providing water for its own uses, including
without limitation, for hydropower and other purposes on Idarado’s property in San
Miguel County, that such water uses by Idarado are compatible with and may be
operated in conjunction with Telluride’s water uses under its ownership interest in the
water rights and structures associated with the Bridal Veil Water System, and that the

public good will be served by coordinating the Operations of Idarado and Telluride as
set forth in this Operations Agreement.
II.

DEFINITIONS

As used in this Operations Agreement, the following terms shall have the meaning set
forth below:
1. “Annual Work Plan” means a summary and budget for the estimated cost of
Maintenance, Repairs, Major Repairs and Operations anticipated during the succeeding
year. The Annual Work Plan shall include a schedule setting forth in reasonable detail
a description, cost estimate and agreed priority for completion of anticipated Repairs
and Major Repairs.
2. “BVPH” means the Bridal Veil Power House owned by Idarado and located at the top
of Bridal Veil Falls and the terminus of the Bridal Veil Water System in San Miguel
County, Colorado.
3. “Bridal Veil Water System” refers to the raw water diversion, storage and conveyance
system, including without limitation, diversion structures, measuring devices, pipelines,
ditches, valves, dams, outlet works, remote control, sensing and communication
devices, and related structures located in the basin tributary to Bridal Veil Creek
upstream of the Concrete Box located at the tailrace of the BVPH. The water diversion,
storage and conveyance structures associated with the Bridal Veil Water System
include, but are not limited to, the following:
a. Blue Lake Reservoir Nos. 1 and 2 (together referred to as “Blue Lake”), located in
Sections 17 and 20, T.42N., R.8W., N.M.P.M. (suspended); the west end of the
dam of said reservoir is at a point whence the northeast corner of Section 13,
T.42N., R.9W., N.M.P.M., bears N.60°35'W.13,267.33 feet.
b. Blue Lake Pipeline, beginning at the outlet of Blue Lake Reservoir, at a point
whence the northeast corner of Section 13, T.42N., R.9W., N.M.P.M., bears
N.60°39'W. 13,033.3 feet and terminating at the Bridal Veil Power Station.
c. Mud Lake Creek Pipeline, the head gate of which is located on Mud Lake Creek
approximately 1,500 feet upstream of its confluence with Bridal Veil Creek,
which is the direct flow diversion at the Blue Lake Pipeline.
d. Blue Lake Supply Pipeline, Bridal Veil Branch (a/k/a “Lewis Pipeline”), the head
gate of which is located on Bridal Veil Creek at a point whence the east quarter
corner of Section 24, Township 42 North, Range 9 West, N.M.P.M., bears north
76°59'48" west 8,487.9 feet.
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e. Head of Bridal Veil Reservoir (a/k/a “Lewis Lake”), the outlet from which is
located at a point whence the east quarter corner of Section 24, Township 42
North, Range 9 West of the N.M.P.M., bears north 60°31' west 9,849.3 feet.
f. Bridal Veil Power Station Bypass Conduit, which is located in the NW1/4 NE1/4
of Section 8, T.42N., R.8W., N.M.P.M., and can be used to divert water in the
Blue Lake Pipeline around the Bridal Veil Power Station.
g. Falls Crest Diversion Point (a/k/a “Bridal Veil Pipeline and Water Right”),
located at a point on Bridal Veil Creek approximately 150 feet northwesterly from
the center point on line 7-8 of the Newport Placer Mineral Survey No. 2167,
Upper San Miguel Mining District.
The foregoing descriptions are for purposes of identification in this Operations
Agreement only and are not intended to define easements or specific locations of existing
or proposed physical structures.
4. “BVPH Inlet” means where water enters the BVPH before passing through the turbine.
5. “BVPH Tailrace” means the outfall of the BVPH where water exits the building after
passing through the turbine.
6. “Concrete Box” means the water collection structure at the BVPH Tailrace in which
water from the Falls Crest Diversion and water from the BVPH Tailrace comingle and
from which water can be delivered into Telluride’s pipeline to the PWTP and into
Idarado’s pipeline to the vicinity of the former Pandora Mill.
7. “Cost Ratio” is the means for allocating costs between Idarado and Telluride and is
equal to: 24/39 allocated to Idarado and 15/39 allocated to Telluride.
8. “Falls Crest Diversion” means the point of diversion described as “Lower Bridal Veil
Creek at the Head of Bridal Veil Falls” in Paragraph 10.a of the 96CW313 Decree.
9. “Force Majeure” is any event: (a) that is beyond the reasonable control of the affected
Party; and (b) that the affected Party is unable to prevent or provide against by
exercising reasonable diligence. Force Majeure events include the following
circumstances, but only to the extent that they satisfy both of the preceding
requirements: acts of war, public disorder, rebellion or insurrection; floods, hurricanes,
earthquakes, lightning, storms, avalanches, rock fall, ice fall or other natural calamities;
explosions or fires; strikes, work stoppages or labor disputes; embargoes; and sabotage.
10. “Maintenance” shall mean work performed for the purpose of preserving the physical
integrity or operational capacity or preventing deterioration of or harm to the Bridal
Veil Water System. “Repair” shall mean repair, replacement and improvement of any
portion of the Bridal Veil Water System. Maintenance and Repair shall include work
intended to maintain the then-current volumetric capacities of the Bridal Veil Water
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System structures, to allow the then-current standards of operation of the Bridal Veil
Water System to continue, and to maintain the functionality of the Bridal Veil Water
System to prevent unnecessary failures or interruptions to its operations but shall not
include upgrades or improvements to the Bridal Veil Water System designed to expand
or that would expand its operation or capacities or designed to improve or that would
substantially improve the quality of the water produced by the system, beyond the thencurrent operations, capacities, or quality of water produced by the system.
11. “Major Repair” means Repair of the Bridal Veil Water System not included within
regular and ongoing Repair or Maintenance activities intended to prevent interruptions
in the normal functionality of the Bridal Veil Water System and for which the projected
cost exceeds $10,000. Major Repair shall not include upgrades performed pursuant to
Article XI of the CSA.
12. “Operations” of the Bridal Veil Water System shall mean the regular and ongoing
activities required to collect, store and convey water through the Bridal Veil Water
System for delivery to either Telluride or Idarado for municipal, domestic, or
hydropower purposes or any other legally permissible purpose. Operations shall not
include accounting for water diversions and storage, storage water releases, or water
deliveries.
13. “Operations Protocol” means the protocol the Operator will follow when conducting
the Operations of the Bridal Veil Water System.
14. “Operator” shall mean the Party primarily responsible for the Operations.
15. “PWTP” means the proposed Pandora Water Treatment Plant.
16. “Reasonable Efforts” means that a Party will act with good faith in light of its own
capabilities and taking into account all relevant facts and circumstances including
safety, monetary and time constraints.
17. “96CW313 Decree” means the December 12, 2002 Findings of Fact, Conclusions of
Law and Decree in Case No. 96CW313, District Court for Water Division No. 4, State
of Colorado, and recorded September 11, 2003 at Reception No. 360118 of the records
of the San Miguel County Clerk and Recorder.
III.

AGREEMENT

1. Operations
a. Idarado shall serve as the Operator. Idarado shall conduct the Operations in
accordance with all applicable agreements between the Parties, including
without limitation, this Operations Agreement, the CSA, and the Accounting
Agreement.
b. With the prior consent of Telluride, which shall not be unreasonably withheld,
Idarado may contract with a third party to perform some or all of its
Page 4

obligations as Operator of the system. Idarado shall provide written notice to
Telluride of its desire to engage a third party for this purpose and shall afford
Telluride a reasonable opportunity to interview and evaluate such third party.
Within 30 days after receiving notice of Idarado’s intent to engage a third
party to conduct any aspect of the Operations, Telluride shall notify Idarado of
whether it consents to such engagement.
c. Except as otherwise expressly permitted herein, the Operator shall conduct all
Maintenance and Repair. Idarado shall perform Major Repairs identified in
the Annual Work Plan in accordance with such work plan. The Parties shall
share the cost of Major Repairs identified in the Annual Work Plan using the
Cost Ratio or as otherwise agreed upon in the Annual Work Plan. In the event
that either Party identifies a need for Major Repairs not anticipated in the
Annual Work Plan described in Paragraph III(5), below, the Parties shall
confer about the cost and need for Major Repairs. If agreed upon, Idarado
shall perform or arrange for the performance of the agreed upon Major
Repairs and the Parties shall share the cost in accordance with the Cost Ratio.
If Telluride does not agree that such Major Repairs should be performed,
Idarado may perform and pay for the Major Repairs. If Idarado does not
agree that such Major Repairs should be performed, Idarado shall nonetheless
perform the Major Repairs if Telluride agrees to pay for the Major Repairs.
Any dispute concerning the need for, the scope and extent of, the cost of, or
the allocation of responsibility for the cost of Major Repairs shall be
addressed through the process described in paragraph III(14) below as a precondition to either Party initiating judicial action to require the other Party to
carry out Major Repairs or to pay a portion of the Major Repairs.
d. The Operator shall exercise Reasonable Efforts to conduct Operations,
Maintenance and Repair in such a way that the Bridal Veil Water System will
be capable of supplying available water to the Concrete Box in sufficient
quantities to satisfy the needs of Idarado and Telluride, as limited by the CSA
and the Parties’ respective water rights. The Operator shall operate the system
consistently with the Accounting Agreement but shall have no obligation to
ensure that the natural water supply is adequate to satisfy the needs of either
Party.
e. Except as otherwise addressed above with respect to Major Repairs, Idarado
and Telluride shall each be responsible to pay their pro-rata portion of the
costs of Operations, Maintenance and Repair of the Bridal Veil Water System
in accordance with the Cost Ratio. Idarado shall invoice Telluride for its
portion of such costs, and payment shall be made as further provided in
Paragraph III(3)(b) of this Operations Agreement.
f. The Operator’s obligations with respect to Operations, Maintenance and
Repair shall be excused during times of Force Majeure.
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g. Idarado shall be permitted to include in the cost of Operations, Maintenance
or Repair the time its employees spend on performing Operations,
Maintenance or Repair at a blended rate equal to $[reviewing information
from Idarado]/hr. for 2014 and may thereafter annually increase said rate by
5%. In the fall prior to January of 2019, 2024, and 2029 Idarado will provide
information regarding the pay grade of its employees working pursuant to this
Operations Agreement as well as its best estimate regarding what percentage
of the work each employee will complete going forward so that the Parties can
adjust the blended rate for the coming year. To the extent this Operations
Agreement is extended past the initial 20 year term, Idarado will continue to
share the above-stated information every five years.
2. Operations Protocol
a. Each Party shall provide reasonable notice of its planned need for its water to
be delivered through the Bridal Veil Water System to the Concrete Box
including, without limitation, identification of flow rates through each
component of the Bridal Veil Water System. To the extent that any requested
use of water requires adjustment of any component of the Bridal Veil Water
System, Idarado will perform such adjustments as Operator; provided
however, that where adjustment requires in-person access to system
components, the Parties recognize and agree that such adjustments can be
made only when weather, avalanche and other conditions permit safe access to
the Bridal Veil Water System.
b. At least four months before the PWTP is scheduled to begin operation,
Telluride and Idarado shall begin to develop a mutually agreeable Operations
Protocol. The Parties shall make good faith efforts to complete the Operations
Protocol before the PWTP begins operating. The Operations Protocol shall
address the matters identified in subparagraphs i-v below, and such other
matters as the Parties agree are appropriate. The Operations Protocol shall
comply in all respects with this Operations Agreement, the CSA and the
Accounting Agreement. The Parties shall review the Operations Protocol at
least annually so that it can be modified based on actual operating experience.
Any failure to complete or implement the Operations Protocol within the
timeframe set forth in this Operations Agreement shall not affect either of the
Parties’ rights to use water delivered through the Bridal Veil Water System,
including, without limitation, Telluride’s right to operate its PWTP to meet its
potable water requirements and Idarado’s right to conduct remediation and its
other operations. The Operations Protocol shall address:
i. The timing, form and content of communications by each Party of the
water flow rates and volumes to be delivered to that Party’s use
through the Bridal Veil Water System or its components;
ii. The timing, form and content of communications regarding anticipated
or unanticipated interruptions or any material limitation or
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unavailability of the Bridal Veil Water System to deliver water to the
Concrete Box;
iii. Procedures for measuring, recording and reporting of flows through
the Bridal Veil Water System, including, without limitation, such
information as is required to identify the source of water being used in
sufficient detail to determine the water right being exercised by such
use;
iv. Procedures for addressing emergency or unanticipated changes in
Telluride’s and Idarado’s requested flow rates into the Concrete Box;
and
v. Procedures and locations for the measurement and recording of flow in
the facilities that each Party operates, including, without limitation, at
appropriate locations in the Bridal Veil Water System, the BVPH Inlet,
the Falls Crest Diversion, Bridal Veil Creek at Falls Crest, the
Concrete Box, Telluride’s hydroelectric power facility, the discharge
from Telluride’s hydroelectric power facility to Marshall Creek, and
Telluride’s PWTP.
3. Accounting and Payments
Idarado shall invoice Telluride quarterly for Telluride’s share of the costs of
Maintenance, Repairs, Major Repairs and Operations for the preceding quarter
that are authorized in the Annual Work Plan or otherwise agreed upon. The
invoice shall include an itemization in reasonable detail of Maintenance, Repairs,
Major Repairs, and Operations included in Telluride’s share of the costs. Idarado
shall provide additional information supporting such costs to Telluride upon
Telluride’s reasonable request. Such invoice shall be due and payable by
Telluride within 45 days of receipt of the invoice.
4. System Operation at and Below Bridal Veil Power Station
Each Party shall be solely responsible for Operation, Maintenance and Repair of
its own valve/outlet in the Concrete Box and all of its own structures located
downstream of the Concrete Box, unless the Parties agree in writing to share
Operation or Maintenance of such structures. Telluride shall have no
responsibility for the building at the BVPH or for the turbine, generator, electrical
connections and other facilities within BVPH, except for the ditch, pipeline or
flume(s) carrying water from the Falls Crest Diversion around and under the
BVPH to the Concrete Box.
5. Annual Work Plan
a. Idarado and Telluride have estimated that annual costs of maintaining the
system, excluding Major Repairs, will be approximately $71,104 per year in
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calendar 2013. Accordingly, Telluride anticipates budgeting approximately
15/39ths of said amount with a 15% additional contingency to cover its share
of routine operation and maintenance costs.
b. In order to facilitate development of the Annual Work Plan for each year,
Idarado will prepare and present to Telluride an initial draft by October 1 of
the prior year and the Parties agree to cooperate in good faith to complete an
agreed upon draft Annual Work Plan by November 1.
c. By May 15 of each year, the Parties shall complete the Annual Work Plan,
which shall include a schedule setting forth a specific description, cost
estimate and agreed priority for completion of Maintenance and anticipated
Repairs. The Annual Work Plan shall identify agreed upon Major Repairs,
including a budgeted amount the parties agree to incur for such Major
Repairs. The Annual Work Plan shall include an emergency expenditure
contingency amount for unanticipated items of Maintenance, Repairs or Major
Repairs. Based on the physical condition of the Bridal Veil Water System
following snow melt each year, the Parties will consult and decide before July
1 whether the Annual Work Plan for that calendar year should be modified.
d. By November 1 of each year, each Party shall advise the other Party of its
own anticipated plan for work during the following year on facilities
downstream of the Concrete Box. The November 1 advisement shall be made
in good faith based upon information known as of that date. The Party
making such advisement shall not be required to perform the work identified
in its anticipated plan and shall not be limited in any way from performing
work not identified in its anticipated plan.
e. By May 1 of each year, each Party shall advise the other party with more
specificity of its own anticipated plan for work during that year on facilities
downstream of the Concrete Box. The Parties shall cooperate to avoid
conflict between any Party’s own work on facilities downstream of the
Concrete Box and work performed pursuant to the Annual Work Plan.
f. A failure by the Parties, after Reasonable Efforts, to agree to an Annual Work
Plan in accordance with Paragraphs III(5)(b)-(c) shall not be considered a
material breach or default of this Operations Agreement. In the event that the
Parties fail to agree to an Annual Work Plan after following the procedures
outlined in Paragraphs III(5)(b)-(c), then Idarado shall perform the
Operations, Maintenance and Repairs during the succeeding year at a level it
reasonably deems appropriate to comply with the requirements of Paragraph
III(1)(c), above, and generally consistent with previous year’s regular and
ongoing Operation and Maintenance. In that event, the Town shall pay when
invoiced in accordance with Paragraph III(3) the greater of: (i) the prior
year’s total amount for Operations, Maintenance and Repairs for the same
invoice period; or (ii) the total amount of the Operations, Maintenance and
Repairs with which it agrees. Any further allocation of disputed costs
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associated with the Operations, Maintenance and Repairs shall be determined
through the dispute resolution process described in paragraph III(14) below.
6. Designated Representative of Each Party
Idarado and Telluride shall each designate a primary and an alternate
representative as the point of contact for communications regarding matters
addressed herein. Each Party shall provide to the other Party current contact
information, including cell phone number, for such representatives to facilitate
communication. The matters to be discussed between such representatives
include, without limitation: Operations, including changes in the flow rate of
water through the system; possible need for Repairs, including Repairs required
on an emergency basis; unscheduled Maintenance; changes in the Parties’
Operations of their individual facilities, including but not limited to, the BVPH,
Telluride’s hydroelectric facility, and the PWTP. Discussions between the
designated representatives of the Parties do not satisfy the need for written notice
where required pursuant to this Operations Agreement.
Telluride’s initial primary and alternate representatives shall be:
Primary:

Paul Ruud, Director, Public Works Department
P.O. Box 3432
1370 Black Bear Rd.
Telluride, CO 81435
Ph: (970) 728-2177
Fax: (970) 728-0548
Cell: (970) 729-1016

Secondary:

Karen Guglielmone, Public Works Department
P.O. Box 3432
1370 Black Bear Rd.
Telluride, CO 81435
Ph: (970) 728-0190
Fax: (970) 728-0548
Cell: (970) 729-1015

Idarado’s initial primary and alternative representatives shall be:
Primary:

Erick Schoenebaum
Ph: (970) 728-3811
Fax: (970) 728-3415
Cell: (970) 318-1098
Email: e.schoenebaum@yahoo.com
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Secondary:

Mark Parker
Ph: (970) 728-3811
Fax: (970) 728-3415
Cell: (970) 216-0287
Email: mark.parker59@yahoo.com

Either Party may change its designated representative by providing written notice
to the other Party in accordance with paragraph III(16)(e) below.
7. In-Kind Contributions to Cost Share
Except as otherwise provided herein, including without limitation paragraph
III(1)(e), above, a Party may receive credit against its obligation to share in costs
by contributing to the Operation, Maintenance or Repair of the system in the form
of labor, services, equipment or materials, only if the Parties agree in advance to
the amount of such credit. Telluride may receive credit for the time its employees
spend on performing Operations, Maintenance or Repair at a rate reasonably
equivalent to the combined, actual labor costs, including benefits, incurred by
Telluride for such employees’ time. The Parties shall use reasonable efforts to
develop a simplified rate structure for Telluride’s employees, including
reasonable provisions for inflation of such costs as part of the first year’s Annual
Work Plan. To the extent possible, the Annual Work Plan shall contain a
description of contemplated non-cash contributions of each Party to the work
outlined in such plan and an appropriate dollar-value credit toward the respective
Party’s cost-share obligation.
8. Grant Monies
Credit for money received from a public or governmental grant program directed
toward the provision of municipal water service, and obtained solely by Telluride
for Bridal Veil Water System repair or improvement, shall be applied toward
Telluride’s share of costs under this Operations Agreement. The allocation of any
credit for grant money obtained jointly by Idarado and Telluride from public or
private sources directed to other purposes (e.g., historical preservation, renewable
energy development, or other purposes not directly related to the provision of
municipal water service) shall be determined by agreement between Idarado and
Telluride at the time of application for such grant(s). Credit for money received
from a public or private source and obtained solely by Idarado for purposes other
than the provision of municipal water service shall be applied to Idarado’s share
of cost under this Operations Agreement.
9. Use of Telluride’s Vendor Accounts
Subject to approval by the appropriate Telluride representative on a case-by-case
basis in advance of purchase, Idarado may use vendor accounts of Telluride in
order to receive any price discounts or other benefits of the same in order to
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minimize the overall cost to the Parties of Operations, Maintenance, Repair or
Major Repair of the Bridal Veil Water System. Any billings received from such
vendors and paid by Telluride in relation to the Bridal Veil Water System shall be
reimbursed to Telluride by Idarado or applied as a credit toward Telluride’s
obligation to share in costs under this Operations Agreement.
10. Governmental Approvals
Prior to initiating any work that requires a permit, license or other approval from
any local, state or federal agency, Idarado and Telluride will consult and agree on
allocation of the responsibility for applying for and obtaining such permit, license
or approval. Any out-of-pocket costs associated with such application(s) will be
accounted as part of the cost of the work and shared by the Parties in accordance
with the Cost Ratio in paragraph III(1) above, or pursuant to a provision of the
Annual Work Plan, or pursuant to a separate agreement.
The Parties agree that prior to any work being done that requires a permit that
both Parties will have the opportunity to review and comment on the permitting
application and the scope of the permitting request.
11. Insurance
Within 30 days of execution of this Operations Agreement, Idarado shall arrange
to have Telluride named as an “additional insured” on any and all liability
insurance policies currently in force and effect, which policies provide liability
coverage for the activities associated with the operation, maintenance, repair and
improvement of the Bridal Veil Water System, the real property on which the
Bridal Veil Water System is located, and any equipment, materials or other
property used by Idarado in connection with the operation, maintenance, repair
and improvement of the system. Idarado shall obtain and provide to Telluride a
certificate of insurance or other like written documentation evidencing the
addition of Telluride as an “additional insured” under such policies of insurance.
Likewise, Telluride shall have Idarado named as an “additional insured” on any
and all such liability policies Telluride has in force and effect for such purposes
and shall provide written documentation thereof to Idarado. Telluride and Idarado
agree to maintain existing, or similar, insurance policies currently in force and
effect for liability coverage for the Bridal Veil Water System.
12. Telluride’s Multi-Year Fiscal Commitment
Any provision of this Operations Agreement that imposes upon Telluride, directly
or indirectly, any financial obligation whatsoever to be performed or which may
be performed in any fiscal year subsequent to the year of execution of this
Operations Agreement, is expressly made contingent upon and subject to funds
for such financial obligation being appropriated, budgeted and otherwise made
available.
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13. No Waiver of Immunity
Except as provided herein, Telluride does not waive or intend to waive by any
provision of this Operations Agreement, the monetary limitations (presently
$150,000 per person and $600,000 per occurrence) or any other rights, immunities
and protection provided by the Colorado Governmental Immunity Act, C.R.S.
§ 24-10-101 et seq., as it is from time to time amended, or otherwise available to
Telluride, its successors, employees, officers and agents.
14. Dispute Resolution
a. In the event of a dispute in which a Party asserts the other Party has failed
to comply with any part of this Operations Agreement (“Dispute”), either
Party may give notice to the other Party that it believes there is a Dispute
that needs resolution. The noticing Party will include in its notice the
nature of the Dispute, the basis for its position and any evidence or
argument it wants the other Party to consider. The non-noticing Party
shall have fifteen (15) days following the receipt of the notice in which to
respond. Within ten (10) days after expiration of the non-noticing Party’s
time to respond (or such greater period as the parties may agree upon), the
Parties shall meet in person to discuss and attempt to resolve their Dispute.
If the Parties do not reach a resolution at said meeting, either Party can, at
its own option, initiate mediation or litigation. A party may not initiate
litigation or mediation of a Dispute without first meeting the requirements
of this Paragraph III(14)(a), except that a Party is not required to comply
with this Paragraph III(14)(a) and may instead immediately seek
temporary or permanent injunctive relief in the event that it will suffer
irreparable harm if required to first comply with this Paragraph III(14)(a)
and further provided that damages claims shall not be asserted in such
action by either Party without first meeting the requirements of this
Paragraph III(14)(a).
b.

After complying with Paragraph III(14)(a), either Party may request
mediation by giving notice to the other party that it desires the other Party
to participate in mediation. The non-initiating Party will then have ten (10)
days in which to either agree to or decline to participate in mediation. To
the extent the Parties agree to mediate, Murray Richtel of the Judicial
Arbiter Group shall be the mediator. In the event Murray Richtel cannot
or will not serve as a Mediator within thirty (30) days of the Parties’
agreement to mediate, then the Parties will agree to a successor at the
Judicial Arbiter Group who is available to conduct the mediation within
thirty (30) days of the date on which the Parties agreed to mediate. Once
the Parties agree to participate in mediation, they shall participate in good
faith to complete the mediation as a pre-condition to initiating litigation.
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c. In the event that complying with Paragraph III(14)(a) will result in the
expiration of a statute of limitation or repose, either Party may file an
action against the other Party, but shall not serve such action until the
Parties have complied with the requirements of Paragraph III(14)(a).
During the period of time between the filing of such action and the
completion of the requirements of Paragraph III(14)(a), the running of all
statutes of limitation and other time periods that may serve to extinguish
claims shall be tolled to the greatest extent permissible by law.
15. Term of Agreement
If the CSA is terminated, this Operations Agreement shall also terminate,
provided, however, that the Parties may agree, in writing, to continue or to modify
this Operations Agreement in the event the CSA is terminated.
16. Miscellaneous Provisions
a. If a Force Majeure event prevents a Party from fulfilling any obligations under
this Operations Agreement, such Party (the “Affected Party”) will promptly
notify the other Party in writing and will keep the other Party informed on a
continuing basis as to the scope and duration of the Force Majeure event. The
Affected Party will specify the circumstances of the Force Majeure event, its
expected duration and the steps that the Affected Party is taking to mitigate the
effect of the event on its performance. The Affected Party will use Reasonable
Efforts to resume its performance as soon as possible.
b. Neither Party shall assign its rights or obligations under this Operations
Agreement without the written consent of the other Party.
c. Neither Party shall be responsible for any portion of the cost of Maintenance,
Repair or Major Repair to the Bridal Veil Water System made necessary as the
result of the willful or negligent action or willful or negligent failure to act of
the other Party or its agents, successors or employees.
d. In the event of termination of the CSA or of this Operations Agreement,
nothing in this Operations Agreement should be construed to constitute a
waiver of any right to take a position contrary to the terms of this Operations
Agreement with regard to the Parties’ ongoing right or obligations with respect
to the Operation, Maintenance, Repair or Major Repair of the Bridal Veil
Water System.
e. Notices required to be given under this Operations Agreement may be given by
hand delivery; certified mail, return receipt requested; or overnight courier
(such as Federal Express), and shall be effective when received, if given as
provided below:
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To Idarado:
Idarado Mining Company
P.O. Box 584
Ouray, CO 81427
With a copy to:
Sarah B. Wallace
Featherstone Petrie DeSisto LLP
600 17th Street, Suite 2400s
Denver, Colorado 80202-5424
To Telluride:
Telluride Town Manager
P.O. Box 397
Telluride, CO 81435
With a copy to:
Telluride Town Attorney
P.O. Box 397
Telluride, CO 81435
f. This Operations Agreement may be modified or amended only by a writing
signed by both Parties. Idarado and Telluride may enter into supplemental
agreements from time to time for the purpose of allocating responsibility for
Major Repair projects without amending this Operations Agreement.
g. This Operations Agreement shall not be construed to create a joint venture,
partnership or other entity under law between the Parties, nor shall either Party
be deemed to act as an agent or employee of the other Party by reason of this
Operations Agreement.
h. This Operations Agreement shall not be construed as containing covenants,
promises or obligations intended to benefit persons or entities not a party to
this Operations Agreement.
i. This Operations Agreement shall be governed by, construed and enforced in
accordance with the laws of the State of Colorado, without regard to conflicts
of laws. In the event of a dispute relating to the enforcement of this Operations
Agreement, the Parties consent to jurisdiction in Colorado and venue in San
Miguel County.
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j. All titles and headings in this Operations Agreement are intended solely for the
convenience of reference and shall in no way limit or otherwise affect the
interpretation of any of the provisions hereof.
k. Each Party acknowledges that it has obtained the advice of competent counsel
prior to entering into this Operations Agreement. This Operations Agreement,
in its final form, is the product of joint drafting, involving all Parties and their
counsel. In the event that this Operations Agreement must be construed or
interpreted, it shall not be construed or interpreted against any Party as the
author.
l. This Operations Agreement may be executed in counterparts, each of which
counterpart, when so executed and delivered shall be deemed an original, and,
taken together, shall constitute one and the same instrument.
m. Should any provision of this Operations Agreement be declared illegal or
unenforceable by any court of competent jurisdiction and cannot be modified
to be enforceable, including the general release language, such provision shall
immediately become null and void, leaving the remainder of this Operations
Agreement in full force and effect.
Executed as of the date above.

IDARADO MINING COMPANY

TOWN OF TELLURIDE

By__________________________
Nick Cotts, Vice President

By___________________________
Stuart Fraser, Mayor

ATTEST:

___________________________
Mary Jo Schillaci, Town Clerk
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Exhibit F to CSA
AGREEMENT FOR ADMINISTRATION AND
ACCOUNTING OF WATER RIGHTS ASSOCIATED WITH
THE BRIDAL VEIL WATER SYSTEM
This Agreement For Administration And Accounting Of Water Rights Associated
With The Bridal Veil Water System (“Accounting Agreement”), dated this ______ day of
_______________, 2012, is by and between the Town of Telluride, Colorado
(”Telluride”) and Idarado Mining Company (“Idarado”), and concerns the administration
and accounting of water rights associated with the water diversion, storage and
conveyance system known as the Bridal Veil Water System in San Miguel County,
Colorado, as more particularly described below. Telluride and Idarado are referred to
collectively as the “Parties.”
DEFINITIONS
1.
“1992 Agreement” means the 1992 Town of Telluride Idarado Mining
Company Settlement Agreement dated July 27, 1992, entered into between Idarado
and Telluride, as amended by the First Amendment, which was recorded in San Miguel
County on June 15, 1993.
2.
“Annual Water Accounting Plan” means a written plan that projects the
allocation of direct flow and storage diversions and deliveries among the Bridal Veil
Water Rights and provides for a Target Flow Pool.
3.
“Bridal Veil Water Rights” means certain storage and direct flow water
rights and an appropriative right of exchange tributary to the San Miguel River whose
origin is in the Bridal Veil Basin, which rights include a) the water rights described in
Paragraphs 14 and 15.a-d, 15.f, and 15.i of the 96CW313 Decree; b) the water right
described in Paragraph 15.g of the 96CW313 Decree (but not when diverted at the
alternate point of diversion on the San Miguel River authorized in Case No. W-60, more
particularly described in such Paragraph 15.g.); c) the water rights described in
Paragraphs 15.e, 15.h, 15.j and 15.k of the 96CW313 Decree (when diverted at the
alternate points of diversion on Bridal Veil Creek authorized in Paragraph 27 of such
decree); d) the water rights described in Paragraph 8 of the 96CW313 Decree (when
diverted at the alternate points of diversion authorized by such decree); e) the water
rights originally decreed in the Findings of Fact, Conclusions of Law, and Judgment and
Decree entered on May 15, 1990 in Case No. 87CW93 (84CW112), District Court,
Water Division 4; f) the water rights originally decreed in the Findings of Fact,
Conclusions of Law, and Judgment and Decree entered on July 31, 2003 in Case No.
92CW176, District Court, Water Division 4; and g) the appropriative right of substitution
and exchange described in Paragraphs 31-40 of the 96CW313 Decree. The Bridal Veil
Water Rights are summarized in Attachment 1.
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4.
“BVPH” means the Bridal Veil Power House owned by Idarado and
located at the top of Bridal Veil Falls and the terminus of the Bridal Veil Water System in
San Miguel County, Colorado.
5.
“BVPH Tailrace” means the outfall of the BVPH where water exits the
building after passing through the turbine.
6.
“Bridal Veil Water System” refers to the raw water diversion, storage and
conveyance system, including without limitation, diversion structures, measuring
devices, pipelines, ditches, valves, dams, outlet works, remote control, sensing and
communication devices, and related structures located in the basin tributary to Bridal
Veil Creek upstream of the Concrete Box located at the BVPH Tailrace. The water
diversion, storage and conveyance structures associated with the Bridal Veil Water
System include but are not limited to the following:
a.

Blue Lake Reservoir Nos. 1 and 2 (together referred to as “Blue
Lake”), located in Sections 17 and 20, T.42N., R.8W., N.M.P.M.
(suspended); the west end of the dam of said reservoir is at a point
whence the northeast corner of Section 13, T.42N., R.9W.,
N.M.P.M., bears N.60°35'W.13,267.33 feet.

b.

Blue Lake Pipeline, beginning at the outlet of Blue Lake Reservoir,
at a point whence the northeast corner of Section 13, T.42N.,
R.9W., N.M.P.M., bears N.60°39'W. 13,033.3 feet and terminating
at the Bridal Veil Power Station.

c.

Mud Lake Creek Pipeline, the head gate of which is located on Mud
Lake Creek approximately 1,500 feet upstream of its confluence
with Bridal Veil Creek, which is the direct flow diversion at the Blue
Lake Pipeline.

d.

Blue Lake Supply Pipeline, Bridal Veil Branch (a/k/a “Lewis
Pipeline”), the head gate of which is located on Bridal Veil Creek at
a point whence the east quarter corner of Section 24, Township 42
North, Range 9 West, N.M.P.M., bears north 76°59'48" west
8,487.9 feet.

e.

Head of Bridal Veil Reservoir (a/k/a “Lewis Lake”), the outlet from
which is located at a point whence the east quarter corner of
Section 24, Township 42 North, Range 9 West of the N.M.P.M.,
bears north 60°31' west 9,849.3 feet.

f.

Bridal Veil Power Station Bypass Conduit, which is located in the
NW1/4 NE1/4 of Section 8, T.42N., R.8W., N.M.P.M., and can be
used to divert water in the Blue Lake Pipeline around the Bridal Veil
Power Station.
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g.

Falls Crest Diversion Point (a/k/a “Bridal Veil Pipeline and Water
Right”), located at a point on Bridal Veil Creek approximately 150
feet northwesterly from the center point on line 7-8 of the Newport
Placer Mineral Survey No. 2167, Upper San Miguel Mining District.

The foregoing descriptions are for purposes of identification in this Accounting
Agreement only and are not intended to define easements or specific locations of
existing or proposed physical structures.
7.
“Concrete Box” means the water collection structure at the BVPH Tailrace
in which water from the Falls Crest Diversion and water from the BVPH Tailrace
comingle and from which water can be delivered into Telluride’s pipeline to the PWTP
and into Idarado’s pipeline to the vicinity of the former Pandora Mill.
8.
“Falls Crest Diversion” means the diversion structure generally located at
the point of diversion described as “Lower Bridal Veil Creek at the Head of Bridal Veil
Falls” in Paragraph 10.a of the 96CW313 Decree, as such structure is to be replaced
and reconstructed pursuant to Article XX of the CSA.
9.

“Operation Year” means from May 1 through April 30 of the following year.

10.

“PWTP” means Pandora Water Treatment Plant.

11.
“Target Flow Pool” means a storage account in Blue Lake in the amount of
375 acre-feet for release for the maintenance of certain “target flows” at the “compliance
point” on the San Miguel River below Bear Creek in accordance with Paragraph 46 of
the 96CW313 Decree.
12.
“96CW313 Decree” means the Findings of Fact, Conclusions of Law and
Judgment and Decree in Case No. 96CW313, entered December 12, 2002 by the
District Court for Water Division 4 and recorded September 11, 2003 at Reception No.
360118 of the records of the San Miguel County Clerk and Recorder.
13.
“Water Year” shall mean November 1 to October 31, or such other twelvemonth period as may be approved by the Division Engineer pursuant to Paragraph 26.c
of the 96CW313 Decree.
RECITALS
1.
Pursuant to the 1992 Settlement Agreement, Idarado conveyed to
Telluride portions of the water rights originally associated with the Bridal Veil Water
System and related water storage and conveyance structures, together with other water
rights and structures that are not the subject of this Accounting Agreement, by three
bargain and sale deeds recorded July 27, 1992 in Book 495 at Pages 720-729 of the
Records of the San Miguel County Clerk and Recorder. The deeds conveyed three
groups of water rights described respectively as the “Initial,” the “Remedial” and the
“Residual” water rights. In the 1992 deeds conveying the Remedial and Residual water
rights and related structures, Idarado reserved the right to call for and to receive a deed
3

from Telluride reconveying those water rights and structures. The Initial, Remedial, and
Residual water rights that are decreed to the structures in the Bridal Veil Water System
are generally and collectively referred to in this Accounting Agreement as the “Original
BV Water Rights.”
2.
Idarado has given notice to Telluride of its demand to receive deeds
reconveying the Remedial and the Residual water rights and interests in related
structures referenced above and Telluride is reconveying such water rights and
structure interests to Idarado simultaneously with this Accounting Agreement.
3.
Idarado and Telluride were applicants in Case No. 96CW313, District
Court for Water Division No. 4. The 96CW313 Decree approved a change of use of the
Original BV Water Rights.
4.
The 96CW313 Decree also allows Telluride to divert its existing municipal
supply water rights described in Paragraph 8 thereof at alternate points of diversion in
the Bridal Veil Water System. Such water rights as changed in the 96CW313 Decree
are referred to in this Accounting Agreement as “Telluride’s Municipal Water Rights.”
5.
The 96CW313 Decree awarded Telluride appropriative rights of exchange
that rely upon Telluride’s Municipal Water Rights as a source of water, which rights
similarly allow diversions of water at points of diversion in the Bridal Veil Water System.
These water rights are referred to in this Accounting Agreement as “Telluride’s
Exchange Water Rights,” and are more fully described in Paragraphs 31 through 45 of
the 96CW313 Decree.
6.
At the time of the 1992 Settlement Agreement, Idarado had leased the
BVPH and use of water from the Bridal Veil Water System to Eric R. Jacobson
(Jacobson). Pursuant to that lease, Jacobson appropriated certain conditional water
rights for hydroelectric power and domestic purposes in Case No. 87CW93 for diversion
and use through the Bridal Veil Water System. These water rights are referred to in this
Accounting Agreement as the “Jacobson Junior Water Rights.” Upon termination of the
Jacobson lease, Jacobson conveyed the Jacobson Junior Water Rights to Idarado.
7.
In Case No. 92CW176, Water Division No. 4, Telluride was awarded a
decree for certain conditional water storage and direct flow rights for municipal and
related purposes in the Bridal Veil Water System. The water rights decreed in Case
No. 92CW176 are referred to in this Accounting Agreement as the “Town’s Junior Water
Rights.”
8.
Telluride and Idarado are entering into a Comprehensive Settlement
Agreement (“CSA”) simultaneously with this Accounting Agreement. This Accounting
Agreement and an “Agreement for Operation, Maintenance and Repair of Bridal Veil
Water System” (“Operations Agreement”) are components of the CSA. As part of the
CSA and in performance of a September 23, 2005 Agreement to Convey Water
Treatment Facility Site (“Agreement to Convey”), Idarado is conveying to Telluride a site
for construction of a new water treatment plant, the PWTP, that will be supplied with
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water from the Bridal Veil Water System. Pursuant to the 1992 Settlement Agreement,
the Agreement to Convey, the 96CW313 Decree and the CSA, Telluride and Idarado
both have continuing uses of water from the Bridal Veil Water System with such water
being diverted, stored and delivered through some common structures and facilities.
9.
The purpose of this Accounting Agreement is to prescribe the manner in
which water diverted, stored and delivered through the Bridal Veil Water System will be
allocated among the Bridal Veil Water Rights and to describe accounting procedures for
the Parties’ respective ownership interests in such water rights.
AGREEMENT
1.

Responsibility For Operation and Accounting

Each Party shall measure, record and report to one another the water diversions,
storage, deliveries, and storage releases at the Bridal Veil Water System structures.
Telluride shall be responsible for maintaining the water rights accounting and reporting
to the State water administration officials in accordance with this Accounting Agreement
and all relevant decrees.
2.

Allocation of Storage and Direct Flow Diversions

Pursuant to the conveyances in the deed attached as Exhibit D to the CSA,
Idarado controls 24/39ths of the combined active storage in the Blue Lake and Head of
Bridal Veil Reservoirs and Telluride controls the 15/39ths of such active storage
retained by Telluride following such conveyances. For example, assuming that the total
of such active storage capacity is 3900 acre-feet, Telluride’s control would extend to
1500 acre-feet and Idarado’s control would extend to 2400 acre-feet thereof. Telluride
further agrees that, during the term of this Accounting Agreement, its exercise of its
portion of the Original BV Water Rights it acquired under the Initial Water Rights Deed,
Telluride’s Junior Water Rights, Telluride’s Exchange Water Rights and Telluride’s
Municipal Water Rights are all subject to the diversion and other operational limits in the
CSA.
3.

Subject to Decree in Case No. 96CW313

The Parties agree that the exercise of their respective interests in the Original BV
Water Rights is subject to the terms and conditions of the 96CW313 Decree. For
purposes of this Accounting Agreement, each of the diversion and storage limits in the
96CW313 Decree shall be prorated between the Parties and applied as follows:
a.
The limitations of Paragraph 26.b of the 96CW313 Decree shall be
administered so that the average combined diversion and storage under
Telluride’s interest in the Original BV Water Rights shall not exceed 518.46 acrefeet per year (15/39ths of 1,348) and the exercise of Idarado’s interest in the
Original BV Water Rights shall not exceed an average of 829.54 acre-feet per
year (24/39ths of 1,348). The maximum annual diversion and storage limitation
of Paragraph 26.c of the 96CW313 Decree shall be similarly administered (i.e.,
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15/39ths of 1926 acre-feet (740.77 acre-feet) under Telluride’s interest and
24/39ths of 1926 acre-feet (1,185.23 acre-feet) under Idarado’s interest).
b.
The Parties may agree in writing to allow one Party’s exercise of its
interest in the Original BV Water Rights to exceed its prorated allocation of the
limits in the 96CW313 Decree, so long as cumulatively the exercise of Telluride’s
and Idarado’s ownership interests in such water rights remain within the total
limits imposed by the 96CW313 Decree. If one Party exceeds its prorated
decree limits and it causes a total limit to be exceeded and results in the
enforcement of a decree limit to reduce or curtail diversion or storage in the
Bridal Veil Water System, the Party exceeding its limit, shall, to the extent
possible, reduce or curtail its diversion or storage as required by any valid
enforcement action so that the other Party may continue to exercise its water
rights to the same extent it could if the decree limits had not been exceeded.
c.
Absent the Parties’ written agreement to the contrary, Telluride shall
control 15/39ths and Idarado shall control 24/39ths of the 113.8 acre-feet of
consumptive use credit that is available under the Original BV Water Rights each
year and may be stored in Blue Lake Reservoir.
d.
Nothing contained in this Accounting Agreement shall affect Idarado’s
right to fully exercise any of the so-called Non-Bridal Veil Water Rights described
in Paragraphs 25 and 27-30 of the 96CW313 Decree at such diversion points
and for such uses as it may elect in its sole discretion, provided that such
exercise is consistent with the terms the 96CW313 Decree.
4.

Firm Yield

Firm yield is defined as that amount of water that can be diverted and beneficially
used each year including during drought periods and the driest years of record.
Telluride and Idarado agree to share data and other information relating to the firm
annual yield of the Bridal Veil Water System and, as part of the Annual Water Rights
Accounting Plan required by this Accounting Agreement, to periodically update their
estimates of firm yield through analysis of multiple years of operations and water supply.
5.

Allocation of Water Diversions/Uses to Water Rights

Subject to the diversion, delivery and operational limits in the CSA and applicable
water decrees, Telluride and Idarado will apply their best efforts to use their respective
Bridal Veil Water Rights as follows:
a.
Unless the Parties otherwise agree in writing, diversions into storage in
any Water Year shall be applied first to the Original BV Water Rights, to the
maximum extent possible in light of the annual maximum and 5-year moving
average limitations in the 96CW313 Decree and the allocations of active storage
and decreed volumetric limits provided in Paragraphs 2 and 3 of this Accounting
Agreement; and second, any additional diversions Idarado makes into storage
6

shall occur pursuant to the Jacobson Junior Water Rights and any additional
diversions Telluride makes into storage shall occur pursuant to Telluride’s Junior
Water Rights. As an example, in a Water Year when there is a combined total of
3,900 acre-feet of water physically available for diversion into Blue Lake
Reservoir and Lewis Lake storage in priority under the Original BV Water Rights,
Jacobson Junior Water Rights, and Telluride’s Junior Water Rights, and
assuming that the combined active storage capacity of those reservoirs is 3,900
acre-feet, Idarado may divert into storage in such reservoirs up to a maximum of
1,185.23 acre-feet (24/39ths of the maximum annual diversion limit of 1,926
acre-feet) under its interests in the Original BV Water Rights, and may fill the
balance of its active storage capacity allocation of 2,400 acre-feet with the
Jacobson Junior Water Rights; Telluride, in turn, may divert into storage in such
reservoirs up to 740.77 acre-feet (15/39ths of 1,926 acre-feet) under its interests
in the Original BV Water Rights, and may fill the balance of its active storage
capacity allocation of 1,500 acre-feet with Telluride’s Junior Water Rights.
Because the actual amounts of water diverted into such reservoirs in any Water
Year may be greater or less than the prorated average annual diversion limits of
the Parties, consistent with the terms of the 96CW313 Decree (including the 10year moving average annual limit) and this Accounting Agreement, this example
is not intended to fix a maximum or minimum amount of water which may be
diverted into such reservoirs under the Jacobson Junior Water Rights or
Telluride’s Junior Water Rights.
b.
Telluride may, upon the concurrence of the Water Commissioner, assign
Telluride’s deliveries of water it releases from the Bridal Veil Water System
storage into its PWTP either to its interests in the Original BV Water Rights or to
Telluride’s Junior Water Rights; provided:
(1)

Such deliveries shall remain subject to the limitations in the CSA.

(2)

When possible, Telluride’s deliveries of such water shall be
available for the generation of hydroelectric power at Idarado’s
BVPH.

c.
Idarado may, upon the concurrence of the Water Commissioner, assign
the deliveries of water it releases from Bridal Veil Water System storage for the
generation of hydroelectric power and other decreed uses either to its interests in
the Original BV Water Rights or to the Jacobson Junior Water Rights; provided:
(1)

Unless Telluride agrees otherwise, any water Idarado designates to
be delivered to Telluride’s hydroelectric power facility to generate
hydroelectric power shall be accounted as use of Idarado’s
interests in the Original BV Water Rights. Unless Idarado agrees
otherwise, any water so designated and delivered to Telluride’s
hydroelectric power facility under this Paragraph 5.c(1) shall be
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returned to the San Miguel River or Marshall Creek immediately
below such hydroelectric power facility.
(2)

To the maximum extent practicable, Telluride shall re-divert at the
Concrete Box and deliver to Telluride’s hydroelectric power facility,
under Telluride’s own water rights, any water that Idarado originally
stored and released from storage other than water (a) designated
for delivery by Idarado pursuant to paragraph 5.c(1) above, or (b)
otherwise being delivered by Idarado under the Original BV Water
Rights for decreed uses below the BVPH. Except for diversions
into Telluride’s PWTP allowed under the CSA, Telluride shall return
any such water that it re-diverts and delivers for generation of
hydroelectric power at such hydroelectric power facility to the San
Miguel River or Marshall Creek immediately below such facility.

d.
The Parties may, upon the concurrence of the Water Commissioner and
subject to the provisions of any applicable decree, assign direct flow diversions
and deliveries of water to either their respective interests in the Original BV
Water Rights or to the Jacobson Junior Water Rights and Telluride’s Junior
Water Rights, provided:
(1)

Such deliveries shall remain subject to the limitations in the CSA.

(2)

Neither Party shall claim that it has made any of its conditional
direct flow Bridal Veil Water Rights absolute based on diversion
and use of those rights at times when any of that Party’s existing
absolute direct flow Bridal Veil Water Rights other than its Original
BV Water Rights could have satisfied its water demands.

e.
The Parties recognize the need for flexibility in the accounting for their
various water rights and will coordinate their efforts in that regard with State
water administration officials. The Parties may, by written agreement, modify the
order of water rights use set out in this Paragraph 5.
6.

Annual Water Rights Accounting Plan

Prior to May 1 of each year, Telluride and Idarado will review, discuss and adopt
an Annual Water Rights Accounting Plan for the upcoming Operation Year running from
May 1 through April 30 of the following year. The first such Annual Water Rights
Accounting Plan shall be in place before Telluride begins diverting water into the PWTP.
The Plan shall include, without limitation and subject to the provisions of this Accounting
Agreement and the relevant decrees, the following:
a.

Allocation of projected direct flow and storage diversions and deliveries
among the Bridal Veil Water Rights on such daily, weekly, or other
periodic basis to project compliance with the terms of this Accounting
Agreement, the CSA and all applicable decree limits;
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b.

Allocation of projected direct flow and storage diversions and deliveries as
between Telluride and Idarado’s ownership interest in the various
components of the Bridal Veil Water System; and

c.

Provision for operating the “Target Flow” pool, as described in Paragraph
8, below.

The Parties shall cooperate in good faith to develop and implement such Annual
Water Rights Accounting Plan, but any failure to complete or implement such a Plan
within the timeframe set forth in this Accounting Agreement shall not affect Telluride’s
right to operate its water treatment plant(s) and divert and deliver its water rights to
meet its potable water demands or Idarado’s rights to operate the BVPH and divert and
deliver water under its water rights until such plan is in place, so long as such
operations, diversions and deliveries in the interim comply with the CSA and all
applicable decree limits.
7.

Falls Crest Diversion

When Telluride is relying on direct flow diversions at the Falls Crest Diversion, in
accordance with Paragraph 5(d) above, Telluride shall first account for such diversions
under Telluride’s Municipal Water Rights and Telluride’s Exchange Water Rights.
However, if the limitations on the operation of Telluride’s alternate points of diversion
and exchange rights in the 96CW313 Decree would prevent Telluride from diverting its
Municipal Water Rights or Exchange Water Rights at the Falls Crest Diversion, Telluride
will divert under its Bridal Veil Pipeline right decreed in Case No. 92CW176. Idarado
further agrees that, if Telluride cannot divert under Telluride’s Municipal Water Rights
and Telluride’s Exchange Water Rights and its right under the 92CW176 decree is not
in priority, Telluride may divert from the Falls Crest Diversion under the June 15, 1901
priority decreed to Idarado’s Bridal Veil Pipeline and Water Right as described in
Paragraph 15.f of the 96CW313 Decree, subject to the limitations of the CSA and
Telluride’s annual exercise of its interest in the Original BV Water Rights in the
96CW313 Decree.
8.

Accounting for the “Target Flow” Pool

Each Annual Water Rights Accounting Plan will provide for a Target Flow Pool.
Telluride shall be responsible for monitoring the measuring gauge on the San Miguel
River at the compliance point and will immediately notify Idarado when flow conditions
at the compliance point are expected to drop below, or have dropped below, the
minimum target flows. Idarado and Telluride may use water released from the Target
Flow Pool for the generation of hydroelectric power, but neither party shall use or apply
it to any consumptive uses, including without limitation delivery into Telluride’s potable
water system. All water released from the Target Flow Pool shall be returned to the San
Miguel River upstream of its confluence with Bear Creek. In the absence of a written
agreement to the contrary, Telluride’s obligation to contribute to the Target Flow Pool
shall be 144.23 acre-feet, and Idarado’s obligation shall be 230.77 acre-feet.
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9.

Operation of Telluride/Colorado Water Conservation Board (CWCB) Mitigation
Plan Under Emergency Conditions

Pursuant to Paragraph 45 of the 96CW313 Decree, Telluride agreed to certain
limitations on its diversions from the Bridal Veil Water System at times when the
CWCB’s minimum in stream flow water right on the San Miguel River is not satisfied.
Telluride will notify Idarado in the event that an “emergency condition,” as defined in
Paragraph 45.b of 96CW313 Decree, occurs. Telluride and Idarado agree that
Telluride’s diversions into the PWTP will be subject to the diversion and delivery
limitations of both the 96CW313 Decree and the CSA and, in the event of a conflict
between the limitations in the 96CW313 Decree and the limitations in the CSA, Telluride
will comply with the limitation that results in the diversion and delivery of the lesser
amount of water to Telluride.
10.

Hydroelectric Power Water Rights Accounting

At such time as Telluride’s hydroelectric power facility at the PWTP is
operational, the Annual Water Rights Accounting Plan shall provide for accounting of
water use at Telluride’s hydroelectric power facility as follows:

11.

a.

Telluride may generate hydroelectric power with any water it delivers to
the PWTP with such use to be accounted as use of Telluride’s water rights
as set forth in and subject to the limits of Paragraph 5.b. and 5.c of this
Accounting Agreement.

b.

Idarado may designate water released from storage under Idarado’s
interest in the Bridal Veil Water Rights for hydroelectric power generation
at the BVPH, or for delivery to a decreed use by Idarado downstream of
the discharge point of Telluride’s hydroelectric power facility, for use to
generate hydroelectric power in Telluride’s facility, with such use to be
accounted as set forth in and subject to the limits of Paragraph 5.c. of this
Accounting Agreement.

No Prejudice to Claims of Control of Water Rights

If the CSA is terminated, this Accounting Agreement shall also terminate,
provided, however, that the Parties may agree, in writing, to continue or to modify this
Accounting Agreement in the event the CSA is terminated. The obligations of this
Accounting Agreement apply only while it is in force and the parties do not intend for
this Accounting Agreement to waive, modify or limit any ownership or rights of use that
either Party may have following the termination of this Accounting Agreement.
12.

Miscellaneous Provisions
a.

Neither Party shall assign its rights or obligations under this Accounting
Agreement without the written consent of the other Party.
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b.

In entering into and performing this Accounting Agreement, neither Party
waives or intends to waive: (i) any claim or right that such party may have
with respect to its own water rights or other property; or (ii) any position of
either Party with respect to the other Party’s water rights or other property.
This Agreement is entered into as a matter of convenience and
compromise and nothing in this Accounting Agreement is intended to
waive or constitutes a waiver of any right to take a position following the
termination of this Accounting Agreement that would be contrary to the
terms of this Accounting Agreement if it were still in effect. The Parties
expressly agree that the terms of this Accounting Agreement shall not be
relied upon to construe or otherwise determine the scope, extent, quality
or attributes of any water right or other property owned by either Party.

c.

Notices required to be given under this Accounting Agreement may be
given by hand delivery; certified mail, return receipt requested; or
overnight courier (such as Federal Express), and shall be effective when
received, if given as provided below:
To Idarado:
Idarado Mining Company
P.O. Box 584
Ouray, CO 81427
With a copy to:
Sarah B. Wallace
Featherstone Petrie DeSisto LLP
600 17th Street, Suite 2400s
Denver, Colorado 80202-5424
To Telluride:
Telluride Town Manager
P.O. Box 397
Telluride, CO 81435
With a copy to:
Telluride Town Attorney
P.O. Box 397
Telluride, CO 81435

d.

This Accounting Agreement may be amended only in writing signed by
both Parties. Idarado and Telluride may enter into temporary written
supplemental agreements from time to time for the purpose of allocating
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responsibility for a specific administration and accounting task or
procedure without amending this Accounting Agreement.
e.

This Accounting Agreement shall not be construed to create a joint
venture, partnership or other entity under law among the Parties, nor shall
either Party be deemed to act as an agent or employee of the other Party
by reason of this Accounting Agreement.

f.

This Accounting Agreement shall not be construed as containing
covenants, promises or obligations intended to benefit persons or entities
not a party to this agreement.

g.

This Accounting Agreement shall be governed by, construed and enforced
in accordance with the laws of the State of Colorado, without regard to
conflicts of laws. In the event of a dispute relating to the enforcement of
this Accounting Agreement, the Parties consent to jurisdiction in Colorado
and venue in San Miguel County.

h.

All titles and headings in this Accounting Agreement are intended solely
for the convenience of reference and shall in no way limit or otherwise
affect the interpretation of any of the provisions hereof.

i.

Each Party acknowledges that it has obtained the advice of competent
counsel prior to entering into this Accounting Agreement. This Accounting
Agreement, in its final form, is the product of joint drafting, involving all
Parties and their counsel. In the event that this Accounting Agreement
must be construed or interpreted, it shall not be construed or interpreted
against any Party as the author.

j.

This Accounting Agreement may be executed in counterparts, each of
which counterpart when so executed and delivered shall be deemed an
original, and, taken together, shall constitute one and the same
instrument.

k.

Should any provision of this Accounting Agreement be declared illegal or
unenforceable by any court of competent jurisdiction and cannot be
modified to be enforceable, including the general release language, such
provision shall immediately become null and void, leaving the remainder of
this Accounting Agreement in full force and effect.
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Executed as of the date above.
IDARADO MINING COMPANY (“Idarado”)

TOWN OF TELLURIDE (“Telluride”)

By_____________________________
Nick Cotts, Vice President

By__________________________
Stuart Fraser, Mayor

ATTEST:

___________________________
Mary Jo Schillaci, Town Clerk
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Exhibit G to CSA

DISTRICT COURT, WATER DIVISION NO. 4,
COLORADO
1200 North Grand Avenue, Bin A
Montrose, Colorado 81401-3146
______________________________________________
CONCERNING THE APPLICATION FOR WATER
RIGHTS OF THE TOWN OF TELLURIDE
IN SAN MIGUEL COUNTY
______________________________________________
James R. Montgomery, #10989
Patricia M. DeChristopher, #36951
MOSES, WITTEMYER, HARRISON AND
WOODRUFF, P.C.
P. O. Box 1440
Boulder, Colorado 80306-1440
Telephone: (303) 443-8782
Facsimile: (303) 443-8796
jmontgomery@mwhw.com
pdechristopher@mwhw.com

▲ COURT USE ONLY ▲
____________________________
Case No. 08CW186 (96CW313)

John A. DeSisto, #18763
Sarah B. Wallace, #31859
FEATHERSTONE PETRIE DESISTO LLP
600 17th Street, Suite 2400S
Denver, CO 80202
Telephone: (303) 626-7100
service@featherstonelaw.com
James S. Witwer, #19482
TROUT, RALEY, MONTAÑO,WITWER &
FREEMAN, P.C.
1120 Lincoln Street, Suite 1600
Denver, CO 80203
Phone: (303) 861-1963
jwitwer@troutlaw.com
STIPULATION BETWEEN APPLICANT AND OPPOSER,
IDARADO MINING COMPANY

Town of Telluride
Case No. 08CW186
Page 2

Applicant, the Town of Telluride, and opposer Idarado Mining Company
(“Idarado”), stipulate and agree as follows:
1.
Idarado consents to the entry of a decree in the form of the November 13,
2012 draft Findings of Fact, Conclusions of Law, and Ruling of the Referee attached hereto as
Exhibit A. Idarado further consents to the entry of any modified form of the decree, so long as
the terms and conditions therein are not less restrictive upon applicants, or less protective of
Idarado’s water rights, than those in Exhibit A, and are not otherwise inconsistent with this
stipulation.
2.
Applicant and Idarado agree that this stipulation shall bind and benefit
them and will be binding upon and benefit their assigns and successors-in-interest.
3.
This stipulation shall be enforceable by the parties as either an agreement
or as an order of the Water Court.
4.
Applicant shall provide notice to Idarado of any changes to the proposed
decree prior to submitting the final proposed decree to the Court for entry.
5.
this stipulation.
6.

Applicant shall file a motion with the Court requesting an order approving

Each party hereto shall bear its own costs and attorney fees.

DATED this __________ day of ____________________, 2012.
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MOSES, WITTEMYER, HARRISON AND
WOODRUFF, P.C.

FEATHERSTONE PETRIE DESISTO, LLP

____________________________________
James R. Montgomery, #10989
Patricia M. DeChristopher, #36951

____________________________________
John A. DeSisto, #18763
Sarah B. Wallace, #37859

ATTORNEYS FOR APPLICANT,
TOWN OF TELLURIDE

TROUT, RALEY, MONTANO, WITWER
& FREEMAN, P.C.

____________________________________
James S. Witwer, #19482
ATTORNEYS FOR OPPOSER,
IDARADO MINING COMPANY

E-FILED PURSUANT TO C.R.C.P. 121
Duly signed original on file at the law offices of Moses, Wittemyer, Harrison and Woodruff, P.C.

EXHIBIT A
11/13/12 DRAFT
DISTRICT COURT, WATER DIVISION NO. 4,
COLORADO
1200 North Grand Avenue, Bin A
Montrose, Colorado 81401-3146
(970) 252-4304
CONCERNING THE APPLICATION FOR WATER
RIGHTS OF THE TOWN OF TELLURIDE

▲ COURT USE ONLY ▲

IN SAN MIGUEL COUNTY
Case Number: 08CW186
(96CW313)

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
DECREE

This matter comes before the Water Court upon the Application for Finding of
Reasonable Diligence of the Town of Telluride, Colorado. The Court, having considered the
pleadings, evidence presented and stipulations of the parties, hereby enters the following
Findings of Fact, Conclusions of Law, and Decree:
FINDINGS OF FACT
1.

Applicant: The applicant is Town of Telluride (“Telluride”), P. O. Box 397, Telluride,
Colorado 81435, (970) 728-3071.

2.

Application, Notice and Jurisdiction: The application in this case was filed on
December 11, 2008. Timely and adequate notice of the application and these
proceedings has been given as required by law. Telluride has complied with the terms of
C.R.S. § 37-92-302. The lands and water rights involved herein are not included within
the boundaries of any designated groundwater basin. The Water Referee and Water
Court have jurisdiction over the application and the subject matter of these proceedings,
and over all who have standing to appear as parties, whether they have appeared or not.
The application was re-referred to the Water Judge on March 21, 2011.

3.

Statements of Opposition: Timely statements of opposition were filed by Idarado Mining
Company and the San Miguel Valley Corporation. The time for filing statements of
opposition has expired. A motion to intervene was filed by Eric Jacobson and granted by
the Court.
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4.

Stipulations: Telluride has entered into a stipulation with the San Miguel Valley
Corporation. The Referee reviewed that stipulation and entered an order approving it.
Eric Jacobson withdrew his statement of opposition on August 24, 2011.

5.

Report of the Division Engineer: The Division Engineer issued his report on April 21,
2009 pursuant to C.R.S. § 37-92-302(4). That report has been considered by the Court in
accordance with C.R.S. § 37-92-305(6).

6.

Description of Conditional Water Right: The subject conditional appropriative right of
exchange was decreed on December 12, 2002 in Case No. 96CW313 in the District
Court, Water Division No. 4.
A.

B.

Location: The downstream terminus of the exchange reach is the confluence of
Mill Creek and the San Miguel River, approximately in the SW1/4 NE1/4 of
Section 34, Township 43 North, Range 9 West. The upstream termini of the
exchange reach are the following intake points:
(1)

Lower Bridal Veil Creek at the Head of Bridal Veil Falls: SW1/4 NE1/4
of Section 8, Township 42 North, Range 8 West, N.M.P.M., at a point
South 55°30' East, 11,950 feet from the northwest corner of Section 6,
Township 42 North, Range 8 West, N.M.P.M.

(2)

Bridal Veil Creek Hydroelectric Power Plant Discharge Point: SW1/4
NE1/4 of Section 8, Township 42 North, Range 8 West, N.M.P.M., at a
point bearing South 56°0' East, 11,900 feet from the northwest corner of
Section 6, Township 42 North, Range 8 West, N.M.P.M.

Source: The Town’s Municipal Water Rights are the source of the subject
exchange. The Town’s Municipal Water Rights are:
(1)

Cornet Creek Water Right (Priority No. 3): Decreed in Civil Action
No. 1621, Montrose County District Court on October 31, 1911. An
alternate point of diversion at Stillwell Tunnel was authorized and decreed
in Case No. W-2022 in the District Court in and for Water Division No. 4
on April 18, 1974. Alternate points of diversion at Mill Creek, Bear Creek
and Telluride Wells TH-1 and TH-2 were decreed in Case No. W-3281 in
the District Court in and for Water Division No. 4 on May 1, 1985.
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(a)

Decreed Points of Diversion:
(i)

Cornet Creek Original Point of Diversion: A point whence
the northeast corner of Township 42 North, Range 9 West
of the N.M.P.M., bears South 36Ε30' East 2595.42 feet in
San Miguel County, Colorado.

(ii)

Stillwell Tunnel Diversion: At the Stillwell Tunnel mouth
approximately 200 feet east of Cornet Creek and 16,500
feet upstream of the confluence of Cornet Creek and the
San Miguel River, said confluence being 1.1 miles down
the San Miguel River from the San Miguel County
Courthouse, in the Town of Telluride, Colorado. Said point
of diversion was decreed by the Court in Case No. W-2022
as located on Cornet Creek in the NW1/4 SW1/4 of
Section 30, Township 43 North, Range 8 West of the
N.M.P.M.

(iii)

Mill Creek Diversion: An existing dam on Mill Creek
approximately 7,650 feet upstream of the confluence of
Mill Creek and the San Miguel River, said confluence
being 1.8 miles down the San Miguel River from the San
Miguel County Courthouse in the Town of Telluride,
Colorado.

(iv)

Bear Creek Diversion: At a point approximately 7,600 feet
upstream of the confluence of Bear Creek with the San
Miguel River, said confluence being 0.74 miles up the San
Miguel River from the San Miguel County Courthouse in
the Town of Telluride, Colorado.

(v)

Telluride Well TH-1: A well located approximately 400
feet south of the San Miguel River and 1,200 feet down the
San Miguel River from its confluence with Bear Creek,
said confluence being 0.74 miles up the San Miguel River
from the San Miguel County Courthouse in the Town of
Telluride, Colorado, at a point from which Corner No. 2 of
No. 2 Placer, Mineral Survey 11207 bears South 8Ε28'
West, a distance of 503 feet.

Town of Telluride
Case No. 08CW186
Page 4

(vi)

(2)

(3)

Telluride Well TH-2: A well located approximately 150
feet south of the San Miguel River and 1,200 feet down the
San Miguel River from its confluence with Bear Creek,
said confluence being 0.74 miles up the San Miguel River
from the San Miguel County Courthouse in the Town of
Telluride, Colorado, at a point from which Corner No. 2 of
No. 2 Placer, Mineral Survey 11207 bears South 9Ε West,
a distance of 741 feet.

(b)

Sources: Cornet, Mill and Bear Creeks and the alluvium of the
San Miguel River, all tributary to the San Miguel River.

(c)

Amount: 4.28 cfs.

(d)

Appropriation Date: June 15, 1886.

(e)

Decreed Use:
purposes.

Domestic, fire fighting and general municipal

Cornet Creek Water Right (Priority No. 303): Decreed in Civil Action
No. 4641, Montrose County District Court, on November 1, 1939.
Alternate points of diversion at Mill Creek, Bear Creek and Telluride
Wells TH-1 and TH-2 were decreed in Case No. W-3281 in the District
Court in and for Water Division No. 4 on May 1, 1985.
(a)

Decreed Points of Diversion: Described in paragraph 6.B.(1)(a)
above.

(b)

Source: Cornet, Mill and Bear Creeks and the alluvium of the San
Miguel River, all tributary to the San Miguel River.

(c)

Amount: 1.00 cfs.

(d)

Appropriation Date: October 22, 1926.

(e)

Decreed Use: Domestic, irrigation, fire protection and other
municipal uses.

Mill Creek Water Right (Priority No. 11): Decreed in Civil Action No.
1621, Montrose County District Court, on October 31, 1911. Alternate
points of diversion at the Stillwell Tunnel on Cornet Creek, Bear Creek
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and Telluride Wells TH-1 and TH-2 were decreed in Case No. W-3281 in
the District Court in and for Water Division No. 4 on May 1, 1985.

(4)

(a)

Decreed Points of Diversion: Described in paragraph 6.B.(1)(a)
above.

(b)

Source: Cornet, Mill and Bear Creeks and the alluvium of the San
Miguel River, all tributary to the San Miguel River.

(c)

Amount: 1.10 cfs.

(d)

Appropriation Date: June 1, 1896.

(e)

Decreed Use:
purposes.

General domestic, fire fighting and municipal

Telluride Municipal System: Decreed in Case No. W-3280, District
Court, Water Division No. 4, on December 31, 1977. An alternate point
of diversion was decreed at the Oak Street Lift Pump in Case No.
89CW092 in the District Court in and for Water Division No. 4 on
November 19, 1990.
(a)

Decreed Points of Diversion:
(i)

Stillwell Tunnel Diversion:
6.B.(1)(a) (ii) above.

Described in paragraph

(ii)

Mill Creek Diversion:
6.B.(1)(a)(iii) above.

Described

in

paragraph

(iii)

Bear Creek Diversion:
6.B.(1)(a)(iv) above.

Described

in

paragraph

(iv)

Telluride Well TH-1: Described in paragraph 6.B.(1)(a)(v)
above.

(v)

Telluride Well TH-2:
6.B.(1)(a)(vi) above.

(vi)

Oak Street Lift Pump: A weir pipe on the north bank of the
San Miguel River between the southern extensions of

Described

in

paragraph
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Aspen Street and Oak Street and Lot 17, Block 13, Town of
Telluride, at a point from which the south quarter corner of
Section 36, Township 43 North, Range 9 West bears South
20Ε27'50" West a distance of 847.67 feet more or less.

7.

(b)

Source: Water tributary to the San Miguel River which is diverted
from its tributaries, Mill Creek, Bear Creek and Cornet Creek; and
groundwater tributary to the San Miguel River.

(c)

Amount: 2.45 cfs, ABSOLUTE; 3.55 cfs, CONDITIONAL.

(d)

Appropriation Date: February 18, 1977.

(e)

Decreed Use: Municipal use, including domestic, irrigation, fire
protection, industrial, manufacturing, commercial, recreational,
and all other beneficial uses incident to distribution through the
Telluride Municipal System.

C.

Appropriation Date: December 10, 1996.

D.

Amount: 6.0 cfs, CONDITIONAL.

E.

Uses: Municipal use, including domestic, irrigation, fire protection, industrial,
manufacturing, commercial, recreational and all other beneficial uses incident to
distribution through the Telluride Municipal System.

Diligence Activities: During the diligence period, Telluride engaged in activities toward
the completion of the appropriation and application of the subject appropriative right of
exchange, which is a component of Telluride’s integrated water supply, to beneficial use
as conditionally decreed, as further detailed in the application filed in this case. Telluride
has worked towards construction of a new water treatment plant in order to use the Bridal
Veil water system, including the subject water right, as part of Telluride’s municipal
water supply. Telluride has also replaced deteriorated portions of the Bridal Veil water
system structures in order for the system to be operational as part of the municipal water
supply. During the diligence period, Telluride has expended in excess of $3.4 million to
maintain and improve the Bridal Veil water system and to develop a new municipal water
treatment plant, which will depend on the conditional exchange that is the subject of the
application in this case and related Bridal Veil water rights as a source of supply. The
Court finds that such activities demonstrate that Telluride has been reasonably diligent in
its effort to complete the appropriation of its conditional right of exchange.
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8.

Terms and Conditions to Prevent Injury:
A.

Notice of Operation of the Exchange: Telluride has agreed that it will not operate
the exchange at a rate greater than 3.0 cfs unless it gives written notice to the
parties of Case No. 96CW313 of its intent to do so at least 90 days prior to
operating any such exchange in excess of 3.0 cfs. Upon receipt of such notice, the
parties shall have a period of 60 days in which to invoke the Court’s retained
jurisdiction under Case No. 96CW313 to determine whether additional terms and
conditions are needed to prevent injury from operation of the exchange in excess
of 3.0 cfs. The Court shall retain jurisdiction for such purpose and, if a verified
petition is filed asserting such injury, Telluride will have the burden of proving
that proposed terms and conditions are adequate to prevent injury from operation
of the exchange at a rate greater than 3.0 cfs.

B.

Conditions of Prior Decrees: Telluride’s appropriation and development of the
conditional appropriative right of exchange described herein shall remain subject
to the terms and conditions set forth in the decree entered in Case No. 96CW313
and all other cases relevant to the operation of the exchange, including Case No.
92CW176.

9.

Can and Will: Telluride’s water engineers have determined that Telluride’s 6.0 cfs
conditional appropriative right of exchange described in this case is necessary, in
conjunction with the conditional direct flow and storage rights described in Case Nos.
09CW89 and 09CW142, to ensure that the Telluride Municipal Water System can supply
water to the Town’s service area under a variety of conditions. Because the decree in
Case No. 96CW313 limits the use of the senior Bridal Veil Water System water rights to
their historical use, and because a substantial portion of those senior water rights have
been reconveyed by Telluride to Idarado Mining Company, Telluride’s unencumbered
portion of those senior rights is not sufficient alone to meet the Town’s reasonably
projected water requirements. Telluride’s engineers have concluded that Telluride will
need to exercise these conditional water rights in the Bridal Veil basin, in conjunction
with its other municipal water rights and exchanges, including those described in Case
Nos. 09CW89 and 09CW142, to supply its reasonably projected water requirements. The
Court, therefore, finds that Telluride has satisfied the requirements of C.R.S.
§ 37-92-305(9)(b) during the diligence period.

10.

Satisfaction of the Pagosa Factors: Telluride has satisfied the factors established in
Pagosa Area Water and Sanitation District v. Trout Unlimited, 170 P.3d 307 (Colo.
2007), for the diligence period by showing that its need for the conditional appropriative
right of exchange is non-speculative. Telluride has projected its water needs within a
reasonable planning period. Telluride has also determined demand by providing
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population projections based on a normal growth rate within the reasonable planning
period.
CONCLUSIONS OF LAW
11.

Incorporation of Findings of Fact: The foregoing Findings are Fact are incorporated
herein.

12.

Notice and Jurisdiction: The Water Court for Water Division No. 4 has exclusive
jurisdiction over this proceeding and over all persons, property and water rights that may
be affected hereby, whether or not those persons or property owners have chosen to
appear. The application in this matter and the resume publication of the application
placed such persons on notice of the relief requested by the application and granted by
this ruling.

13.

Application Contemplated by Law: The application in this case is one contemplated by
law and was filed in accordance with C.R.S. § 37-92-302(1)(a).

14.

Diligence: A finding of diligence is based on factors such as economic feasibility, status
of requisite governmental approvals, expenditures to develop the appropriation, ongoing
conduct of engineering studies, design and construction of facilities, and the nature and
extent of water demand and beneficial uses that the conditional water right is to serve.
Municipal Subdistrict, Northern Colo. Water Conservancy Dist. v. Getty Oil Exploration
Co., 997 P.2d 557, 561 (Colo. 2000). Telluride’s diligence activities, described in its
application and in paragraph 7 above, are sufficient to establish a finding of reasonable
diligence.

15.

Conditional Appropriative Right of Exchange: Telluride has exercised reasonable
diligence toward the completion of the appropriation of the subject water right.
Telluride’s application for finding of reasonable diligence should be granted. C.R.S.
§ 37-92-301(4). The subject conditional water right should be continued in full force and
effect, subject to the terms and conditions set forth in the decree entered in Case No.
96CW313.
DECREE

16.

Incorporation of Findings of Fact and Conclusions of Law: The foregoing Findings of
Fact and Conclusions of Law are incorporated herein.
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17.

Approval of Finding of Reasonable Diligence: The application for finding of reasonable
diligence with respect to the subject conditional water right is granted and that
conditional water right is continued in full force and effect, subject to the terms and
conditions set forth in the decree entered in Case No. 96CW313.

18.

Diligence: If Telluride desires to maintain the conditional water right continued herein,
an application for finding of reasonable diligence shall be filed on or before the last day
of ___________________, 2018, or a showing made on or before such date that such
conditional water right has become absolute by reason of completion of the
appropriation.

19.

Transfer of Conditional Water Rights: Upon the sale or other transfer of any conditional
water right continued herein, the transferee shall file with the Water Court having
jurisdiction a notice of transfer which shall state: (1) the title and case number of the case
in which the conditional decree was issued; (2) the description of the conditional water
right transferred; (3) the name of the transferor; (4) the name and mailing address of the
transferee; and (5) a copy of the recorded deed or other transfer document. The owner of
any conditional water right shall notify the Clerk of the Water Court having jurisdiction
of any change in mailing address.
Dated this ________ day of __________________, 2012.

BY THE COURT:

J. Steven Patrick
Water Judge
Water Division No. 4
State of Colorado
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IN SAN MIGUEL COUNTY
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Case No. 09CW89 (92CW176)

John A. DeSisto, #18763
Sarah B. Wallace, #31859
FEATHERSTONE PETRIE DESISTO LLP
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IDARADO MINING COMPANY
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Applicant, the Town of Telluride, and opposer Idarado Mining Company
(“Idarado”), stipulate and agree as follows:
1.
Idarado consents to the entry of a decree in the form of the November 13,
2012 draft Findings of Fact, Conclusions of Law, and Ruling of the Referee attached hereto as
Exhibit A. Idarado further consents to the entry of any modified form of the decree, so long as
the terms and conditions therein are not less restrictive upon applicants, or less protective of
Idarado’s water rights, than those in Exhibit A, and are not otherwise inconsistent with this
stipulation.
2.
Applicant and Idarado agree that this stipulation shall bind and benefit
them and will be binding upon and benefit their assigns and successors-in-interest.
3.
This stipulation shall be enforceable by the parties as either an agreement
or as an order of the Water Court.
4.
Applicant shall provide notice to Idarado of any changes to the proposed
decree prior to submitting the final proposed decree to the Court for entry.
5.
this stipulation.
6.

Applicant shall file a motion with the Court requesting an order approving

Each party hereto shall bear its own costs and attorney fees.

DATED this __________ day of ____________________, 2012.
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MOSES, WITTEMYER, HARRISON AND
WOODRUFF, P.C.

FEATHERSTONE PETRIE DESISTO, LLP

____________________________________
James R. Montgomery, #10989
Patricia M. DeChristopher, #36951

____________________________________
John A. DeSisto, #18763
Sarah B. Wallace, #37859

ATTORNEYS FOR APPLICANT,
TOWN OF TELLURIDE

TROUT, RALEY, MONTANO, WITWER
& FREEMAN, P.C.

____________________________________
James S. Witwer, #19482
ATTORNEYS FOR OPPOSER,
IDARADO MINING COMPANY

E-FILED PURSUANT TO C.R.C.P. 121
Duly signed original on file at the law offices of Moses, Wittemyer, Harrison and Woodruff, P.C.

EXHIBIT A
11/13/12 DRAFT

DISTRICT COURT, WATER DIVISION NO. 4,
COLORADO
1200 North Grand Avenue, Bin A
Montrose, Colorado 81401-3146
______________________________________________
CONCERNING THE APPLICATION FOR WATER
RIGHTS OF THE TOWN OF TELLURIDE
IN SAN MIGUEL COUNTY
COURT USE ONLY
____________________________
Case Number: 09CW89
(92CW176)
FINDINGS OF FACT, CONCLUSIONS OF LAW AND
DECREE

This matter comes before the Water Court upon the Application for Finding of
Reasonable Diligence of the Town of Telluride, Colorado. The Court, having considered the
pleadings, evidence presented and stipulations of the parties, hereby enters the following
Findings of Fact, Conclusions of Law, and Decree:
FINDINGS OF FACT
1.

Applicant: The applicant is Town of Telluride (“Telluride”), P. O. Box 397, Telluride,
Colorado 81435, (970) 728-3071.

2.

Application, Notice and Jurisdiction: The application in this case was filed on July 29,
2009. Timely and adequate notice of the application and these proceedings has been
given as required by law. Telluride has complied with the terms of C.R.S. § 37-92-302.
The lands and water rights involved herein are not included within the boundaries of any
designated groundwater basin. The Water Referee and Water Court have jurisdiction
over the application and the subject matter of these proceedings, and over all who have
standing to appear as parties, whether they have appeared or not. The application was rereferred to the Water Judge on March 3, 2011.

3.

Statements of Opposition: A timely statement of opposition was filed by Idarado Mining
Company. The time for filing statements of opposition has expired.
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4.

Stipulations: Telluride has entered into a stipulation with _________________________.
The Court has reviewed that stipulation and has entered an order approving it.

5.

Report of the Division Engineer: The Division Engineer issued his report on
November 4, 2009 pursuant to C.R.S. § 37-92-302(4). That report has been considered
by the Court in accordance with C.R.S. § 37-92-305(6).

6.

Description of Conditional Water Rights:
A.

Original decree: The subject conditional water rights listed below (“Subject
Water Rights”) were decreed on July 31, 2003 in Case No. 92CW176, District
Court, Water Division No. 4. (Because section lines can only be estimated for the
unsurveyed portion of San Miguel County where the conditional water rights are
located, legal descriptions are provided as decreed in Case No. 92CW176 and a
general location map is attached as Exhibit A to the application.)

B.

Blue Lake Reservoir No. 1:
i.

Legal description: The dam outlet structure is located in the NE1/4 of the
NE1/4 of Section 20, Township 42 North, Range 8 West of the N.M.P.M.,
at a point South 34Ε45' East, 20,500 feet from the Northwest corner of
Section 6, Township 42 North, Range 8 West of the N.M.P.M.

ii.

Name and capacity of pipelines used to fill reservoir and legal description
of each point of diversion:
(1)

Blue Lake Supply Pipeline, Bridal Veil Branch: 12.0 cfs; the point
of diversion into the pipeline is located in the SE1/4 of the SW1/4
of Section 20, Township 42 North, Range 8 West of the N.M.P.M.,
at a point South 22Ε30' East, 21,300 feet from the Northwest
corner of Section 6, Township 42 North, Range 8 West of the
N.M.P.M. The source of water for the pipeline is Bridal Veil
Creek, a tributary of the San Miguel River.

(2)

Blue Lake Supply Pipeline, Mud Lake Branch: 6.0 cfs; the point
of diversion into the pipeline is located in the NW1/4 of the SW1/4
of Section 16, Township 42 North, Range 8 West of the N.M.P.M.,
at a point South 41Ε15' East, 19,050 feet from the Northwest
corner of Section 6, Township 42 North, Range 8 West of the
N.M.P.M. The source of water for the pipeline is Mud Lake
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Creek, a tributary of Bridal Veil Creek, which is a tributary of the
San Miguel River.
(3)

iii.

iv.

Blue Lake Supply Pipeline, Double Eagle Branch: 4.0 cfs; the
point of diversion into the pipeline is located in the NW1/4 of the
NW1/4 of Section 20, Township 42 North, Range 8 West of the
N.M.P.M., at a point South 20Ε15' East, 18,000 feet from the
Northwest corner of Section 6, Township 42 North, Range 8 West
of the N.M.P.M. The source of water for the pipeline is an
unnamed tributary of Bridal Veil Creek, a tributary of the San
Miguel River.

Source:
(1)

Natural inflow from the watershed area above Blue Lake Reservoir
No. 1, being the headwaters of the East Basin, tributary to Bridal
Veil Creek, which is a tributary of the San Miguel River.

(2)

Bridal Veil Creek, through the Blue Lake Supply Pipeline, Bridal
Veil Branch; Bridal Veil Creek is a tributary of the San Miguel
River.

(3)

Mud Lake Creek, through the Blue Lake Supply Pipeline, Mud
Lake Branch; Mud Lake Creek is a tributary of Bridal Veil Creek,
which is a tributary of the San Miguel River.

(4)

An unnamed tributary of Bridal Veil Creek, through the Blue Lake
Supply Pipeline, Double Eagle Branch; Bridal Veil Creek is a
tributary of the San Miguel River.

Amount:
(1)

6,014.5 acre-feet, CONDITIONAL, with the right to refill when in
priority.

(2)

Rate of diversion for filling the reservoir:
(a)

From the Blue Lake Supply Pipeline, Bridal Veil Branch:
12.0 cfs.
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C.

(b)

From the Blue Lake Supply Pipeline, Mud Lake Branch:
6.0 cfs.

(c)

From the Blue Lake Supply Pipeline, Double Eagle
Branch: 4.0 cfs.

v.

Use: Augmentation, recreation, fish and wildlife preservation and
propagation, hydropower generation and all municipal purposes, including
but not limited to domestic, commercial, irrigation, industrial,
snowmaking and all other beneficial uses incident to use by Telluride.

vi.

Surface area of high water line: 49.1 acres.

vii.

Maximum height of dam: N/A (natural lake).

viii.

Maximum length of dam: N/A (natural lake).

ix.

Total capacity: 6,014.5 acre-feet.

x.

Active capacity: 3,900 acre-feet.

xi.

Dead storage: 2,114.5 acre-feet.

Head of Bridal Veil Reservoir (a/k/a Lewis Lake):
i.

Legal description: The dam outlet structure is located in the SE1/4 of the
NW1/4 of Section 29, Township 42 North, Range 8 West of the
N.M.P.M., at a point South 20Ε30' East, 24,400 feet from the Northwest
corner of Section 6, Township 42 North, Range 8 West of the N.M.P.M.

ii.

Source: Natural inflow from the watershed area above the reservoir.

iii.

Amount: 175.5 acre-feet, CONDITIONAL, with the right to refill when in
priority.

iv.

Use: Augmentation, recreation, fish and wildlife preservation and
propagation, hydropower generation and all municipal purposes, including
but not limited to domestic, commercial, irrigation, industrial,
snowmaking and all other beneficial uses incident to use by Telluride.
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D.

v.

Surface area of high water line: 10.8 acres.

vi.

Maximum height of dam: 15 feet. Head of Bridal Veil Reservoir is an
existing reservoir with an existing dam, and the height of that dam does
not need to be increased to accommodate the conditional storage right
claimed herein.

vii.

Maximum length of dam: 165 feet.

viii.

Total capacity: 175.5 acre-feet.

ix.

Active capacity: 175.5 acre-feet.

x.

Dead storage: 0 acre-feet.

Silver Lake Reservoir:
i.

Legal description: The dam outlet structure is located in the NW1/4 of the
SW1/4 of Section 8, Township 42 North, Range 8 West of the N.M.P.M.,
at a point South 37Ε30' East, 10,950 feet from the Northwest corner of
Section 6, Township 42 North, Range 8 West of the N.M.P.M.

ii.

Source: Natural inflow from the watershed area above the reservoir.

iii.

Amount: 233.0 acre-feet, CONDITIONAL, with the right to refill when in
priority.

iv.

Use: Augmentation, recreation, fish and wildlife preservation and
propagation, hydropower generation and all municipal purposes, including
but not limited to domestic, commercial, irrigation, industrial,
snowmaking and all other beneficial uses incident to use by Telluride.

v.

Surface area of high water line: 5.5 acres.

vi.

Maximum height of dam: N/A (natural lake).

vii.

Maximum length of dam: N/A (natural lake).

viii.

Total capacity: 233 acre-feet.
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E.

ix.

Active capacity: 16.5 acre-feet.

x.

Dead storage: 216.5 acre-feet.

Mud Lake Reservoir:
i.

Legal description: The dam outlet structure is located in the NW1/4 of the
SW1/4 of Section 16, Township 42 North, Range 8 West of the N.M.P.M.,
at a point South 41Ε15' East, 19,050 feet from the Northwest corner of
Section 6, Township 42 North, Range 8 West of the N.M.P.M.

ii.

Source:
(1)

Mud Lake Creek.

(2)

Natural inflow from the watershed area above the reservoir.

iii.

Amount: 87.0 acre-feet, CONDITIONAL, with the right to refill when in
priority.

iv.

Use: Augmentation, recreation, fish and wildlife preservation and
propagation, hydropower generation and all municipal purposes, including
but not limited to domestic, commercial, irrigation, industrial,
snowmaking and all other beneficial uses incident to use by Telluride.

v.

Surface area of high water line: 5.7 acres.

vi.

Maximum height of dam: 15 feet. Mud Lake Reservoir is an existing
reservoir with an existing dam, and the height of that dam does not need to
be increased to accommodate the conditional storage right claimed herein.

vii.

Maximum length of dam: 200 feet.

viii.

Total capacity: 87 acre-feet.

ix.

Active capacity: 87 acre-feet.

x.

Dead storage: 0 acre-feet.
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F.

G.

Pandora Water Storage Tank Outflow:
i.

Legal description: The point of diversion is located in the SE1/4 of the
NE1/4 of Section 8, Township 42 North, Range 8 West of the N.M.P.M.,
at a point South 73Ε30' East, 8,000 feet from the Northwest corner of
Section 6, Township 42 North, Range 8 West of the N.M.P.M.

ii.

Source: Bridal Veil Creek, delivered through a system of reservoirs, pipes
and conduits; Bridal Veil Creek is a tributary of the San Miguel River.

iii.

Amount: 6.0 cfs, CONDITIONAL.

iv.

Use: Augmentation, recreation, fish and wildlife preservation and
propagation, hydropower generation and all municipal purposes, including
but not limited to domestic, commercial, irrigation, industrial,
snowmaking and all other beneficial uses incident to use by Telluride.

Bridal Veil Power Plant Tailrace Diversion:
i.

Legal description: The point of diversion is located in the SW1/4 of the
NE1/4 of Section 8, Township 42 North, Range 8 West of the N.M.P.M.,
at a point South 56Ε0' East, 11,900 feet from the Northwest corner of
Section 6, Township 42 North, Range 8 West of the N.M.P.M.

ii.

Source: Bridal Veil Creek, delivered through the Bridal Veil Power Plant
tailrace; Bridal Veil Creek is a tributary of the San Miguel River.

iii.

Amount: 6.0 cfs, CONDITIONAL.

iv.

Use: Hydropower generation and all municipal purposes, including but
not limited to domestic, commercial, irrigation, industrial, snowmaking
and all other beneficial uses incident to use by Telluride.
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H.

I.

J.

Bridal Veil Pipeline:
i.

Legal description: The point of diversion of the pipeline is located in the
SW1/4 of the NE1/4 of Section 8, Township 42 North, Range 8 West of
the N.M.P.M., at a point South 55Ε30' East, 11,950 feet from the
Northwest corner of Section 6, Township 42 North, Range 8 West of the
N.M.P.M.

ii.

Source: Bridal Veil Creek, a tributary of the San Miguel River.

iii.

Amount: 6.0 cfs, CONDITIONAL.

iv.

Use: Hydropower generation and all municipal purposes, including but
not limited to domestic, commercial, irrigation, industrial, snowmaking
and all other beneficial uses incident to use by Telluride.

Mud Lake Creek Pipeline:
i.

Legal description: The point of diversion of the pipeline is located in the
SE1/4 of the NE1/4 of Section 17, Township 42 North, Range 8 West of
the N.M.P.M., at a point South 41Ε30' East, 16,700 feet from the
Northwest corner of Section 6, Township 42 North, Range 8 West of the
N.M.P.M.

ii.

Source: Mud Lake Creek, tributary of Bridal Veil Creek, which is a
tributary of the San Miguel River.

iii.

Amount: 6.0 cfs, CONDITIONAL.

iv.

Use: Hydropower generation and all municipal purposes, including but
not limited to domestic, commercial, irrigation, industrial, snowmaking
and all other beneficial uses incident to use by Telluride.

Blue Lake Supply Pipeline, Mud Lake Branch:
i.

Legal description: The point of diversion of the pipeline is located in the
NW1/4 of the SW1/4 of Section 16, Township 42 North, Range 8 West of
the N.M.P.M., at a point South 41Ε15' East, 19,050 feet from the
Northwest corner of Section 6, Township 42 North, Range 8 West of the
N.M.P.M.
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K.

ii.

Source: Mud Lake Creek, passed through Mud Lake Reservoir; Mud
Lake Creek is a tributary of Bridal Veil Creek, which is a tributary of the
San Miguel River.

iii.

Amount: 6.0 cfs, CONDITIONAL.

iv.

Use: Hydropower generation and all municipal purposes, including but
not limited to domestic, commercial, irrigation, industrial, snowmaking
and all other beneficial uses incident to use by Telluride.

Blue Lake Discharge Pipeline:
i.

Legal description: The point of diversion of the pipeline is located in the
NE1/4 of the NE1/4 of Section 20, Township 42 North, Range 8 West of
the N.M.P.M., at a point South 34Ε30' East, 20,200 feet from the
Northwest corner of Section 6, Township 42 North, Range 8 West of the
N.M.P.M.

ii.

Source:

iii.

(1)

Bridal Veil Creek, passed through Blue Lake Reservoir No. 1;
Bridal Veil Creek is a tributary of the San Miguel River.

(2)

Bridal Veil Creek, passed through the Blue Lake Supply Pipeline,
Bridal Veil Branch; Bridal Veil Creek is a tributary of the San
Miguel River.

(3)

Mud Lake Creek, passed through the Blue Lake Supply Pipeline,
Mud Lake Branch; Mud Lake Creek is a tributary of Bridal Veil
Creek, which is a tributary of the San Miguel River.

(4)

An unnamed tributary of Bridal Veil Creek, passed through the
Blue Lake Supply Pipeline, Double Eagle Branch; Bridal Veil
Creek is a tributary of the San Miguel River.

Amount: 12.0 cfs, CONDITIONAL.
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iv.

L.

M.

7.

Use: Hydropower generation and all municipal purposes, including but
not limited to domestic, commercial, irrigation, industrial, snowmaking
and all other beneficial uses incident to use by Telluride.

Blue Lake Supply Pipeline, Double Eagle Branch:
i.

Legal description: The point of diversion of the pipeline is located in the
NW1/4 of the NW1/4 of Section 20, Township 42 North, Range 8 West of
the N.M.P.M., at a point South 20Ε15' East, 18,000 feet from the
Northwest corner of Section 6, Township 42 North, Range 8 West of the
N.M.P.M.

ii.

Source: An unnamed tributary of Bridal Veil Creek, which is a tributary
of the San Miguel River.

iii.

Amount: 4.0 cfs, CONDITIONAL.

iv.

Use: Hydropower generation and all municipal purposes, including but
not limited to domestic, commercial, irrigation, industrial, snowmaking
and all other beneficial uses incident to use by Telluride.

Blue Lake Supply Pipeline, Bridal Veil Branch:
i.

Legal description: The point of diversion of the pipeline is located in the
SE1/4 of the SW1/4 of Section 20, Township 42 North, Range 8 West of
the N.M.P.M., at a point South 22Ε30' East, 21,300 feet from the
Northwest corner of Section 6, Township 42 North, Range 8 West of the
N.M.P.M.

ii.

Source: Bridal Veil Creek, a tributary of the San Miguel River.

iii.

Amount: 12.0 cfs, CONDITIONAL.

iv.

Use: Hydropower generation and all municipal purposes, including but
not limited to domestic, commercial, irrigation, industrial, snowmaking
and all other beneficial uses incident to use by Telluride.

Diligence Activities: During the diligence period, Telluride engaged in activities toward
the completion of the appropriation and application of the Subject Water Rights, which
are a component of Telluride’s integrated water supply, to beneficial use as conditionally

Town of Telluride
Case No. 09CW89
Page 11

decreed, as further detailed in the application filed in this case. Telluride has worked
towards construction of a new water treatment plant in order to use the Bridal Veil water
system, including the Subject Water Rights, as part of Telluride’s municipal water
supply. Telluride has also replaced deteriorated portions of the Bridal Veil water system
structures in order for the system to be operational as part of the municipal water supply.
During the diligence period, Telluride has expended in excess of $3.4 million to maintain
and improve the Bridal Veil water system and to develop a new municipal water
treatment plant, which will depend on the Subject Water Rights that are the subject of the
application in this case and related Bridal Veil water rights as a source of supply. The
Court finds that such activities demonstrate that Telluride has been reasonably diligent in
its effort to complete the appropriation of the Subject Water Rights.
8.

Findings Related to Structure Capacity: The Subject Water Rights will be exercised
through structures known as the Bridal Veil water system. More senior water rights
associated with these structures were the subject of a change of water rights decree in
Case No. 96CW313. As a result of historical use limitations imposed by the decree in
Case No. 96CW313, there is capacity in the structures and water available for
appropriation and use under the Subject Water Rights in excess of that needed for the
water rights that were the subject of Case No. 96CW313. The use of such additional
capacity of the structures and available water is integral to Telluride’s development and
use of the Bridal Veil water system to supply Telluride’s reasonably projected future
water requirements.

9.

Terms and Conditions to Prevent Injury:
A.

10.

Conditions of Prior Decrees: Telluride’s appropriation and development of the
Subject Water Rights shall remain subject to the terms and conditions set forth in
the decree entered in Case No. 92CW176 and all other cases relevant to the
operation of the water rights, including Case No. 96CW313.

Can and Will: Telluride’s water engineers have determined that Telluride’s conditional
water rights described in this case, in conjunction with the conditional water rights
described in Case Nos. 08CW186 and 09CW142, are necessary to ensure that the
Telluride Municipal Water System can supply water to the Town’s service area under a
variety of conditions. Because the decree in Case No. 96CW313 limits the use of the
senior Bridal Veil Water System water rights to their historical use, and because a
substantial portion of those senior water rights have been reconveyed by Telluride to
Idarado Mining Company, Telluride’s unencumbered portion of those senior rights is not
sufficient alone to meet the Town’s reasonably projected water requirements. Telluride’s
engineers have concluded that Telluride will need to exercise these conditional water
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rights in the Bridal Veil basin, in conjunction with its other municipal water rights and
exchanges, including those described in Case Nos. 08CW186 and 09CW142, to supply
its reasonably projected water requirements. The Court, therefore, finds that Telluride
has satisfied the requirements of C.R.S. § 37-92-305(9)(b) during the diligence period.
11.

Satisfaction of the Pagosa Factors: Telluride has satisfied the factors established in
Pagosa Area Water and Sanitation District v. Trout Unlimited, 170 P.3d 307 (Colo.
2007), for the diligence period by showing that the conditional direct flow and storage
rights described in this decree are non-speculative. Telluride has projected its water
needs within a reasonable planning period. Telluride has also determined demand by
providing population projections based on a normal growth rate within the reasonable
planning period.
CONCLUSIONS OF LAW

12.

Incorporation of Findings of Fact: The foregoing Findings of Fact are incorporated
herein.

13.

Notice and Jurisdiction: The Water Court for Water Division No. 4 has exclusive
jurisdiction over this proceeding and over all persons, property and water rights that may
be affected hereby, whether or not those persons or property owners have chosen to
appear. The application in this matter and the resume publication of the application
placed such persons on notice of the relief requested by the application and granted by
this ruling.

14.

Application Contemplated By Law: The application in this case is one contemplated by
law and was filed in accordance with C.R.S. § 37-92-302(1)(a).

15.

Diligence: A finding of diligence is based on factors such as economic feasibility, status
of requisite governmental approvals, expenditures to develop the appropriation, ongoing
conduct of engineering studies, design and construction of facilities, and the nature and
extent of water demand and beneficial uses that the conditional water rights are to serve.
Municipal Subdistrict, Northern Colo. Water Conservancy Dist. v. Getty Oil Exploration
Co., 997 P.2d 557, 561 (Colo. 2000). Telluride’s diligence activities, described in its
application and in paragraph 7 above, are sufficient to establish a finding of reasonable
diligence.

16.

Conditional Water Rights: Telluride has exercised reasonable diligence toward the
completion of the appropriation of the Subject Water Rights. Telluride’s application for
finding of reasonable diligence should be granted. C.R.S. § 37-92-301(4). The Subject
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Water Rights should be continued in full force and effect, subject to the terms and
conditions set forth in the decree entered in Case No. 92CW176.
DECREE
17.

Incorporation of Findings of Fact and Conclusions of Law: The foregoing Findings of
Fact and Conclusions of Law are incorporated herein.

18.

Approval of Finding of Reasonable Diligence: The application for finding of reasonable
diligence with respect to the Subject Water Rights is granted and that conditional water
rights are continued in full force and effect, subject to the terms and conditions set forth
in the decree entered in Case No. 92CW176.

19.

Diligence: If Telluride desires to maintain the conditional water rights continued herein,
an application for finding of reasonable diligence shall be filed on or before the last day
of ___________________, 2018, or a showing made on or before such date that such
conditional water rights have become absolute by reason of completion of the
appropriation.

20.

Transfer of Conditional Water Rights: Upon the sale or other transfer of any conditional
water right continued herein, the transferee shall file with the Water Court having
jurisdiction a notice of transfer which shall state: (1) the title and case number of the case
in which the conditional decree was issued; (2) the description of the conditional water
right transferred; (3) the name of the transferor; (4) the name and mailing address of the
transferee; and (5) a copy of the recorded deed or other transfer document. The owner of
any conditional water right shall notify the Clerk of the Water Court having jurisdiction
of any change in mailing address.
Dated this ________ day of __________________, 2012.

BY THE COURT:

_________________________________________
J. Steven Patrick
Water Judge
Water Division No. 4
State of Colorado

Exhibit G to CSA
DISTRICT COURT, WATER DIVISION NO. 4,
COLORADO
1200 North Grand Avenue, Bin A
Montrose, Colorado 81401-3146
__________________________________________
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Case No.: 09CW142 (W-3280,
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Applicant, the Town of Telluride, and opposer Idarado Mining Company
(“Idarado”), stipulate and agree as follows:
1.
Idarado consents to the entry of a decree in the form of the November 13,
2012 draft Findings of Fact, Conclusions of Law, and Ruling of the Referee attached hereto as
Exhibit A. Idarado further consents to the entry of any modified form of the decree, so long as
the terms and conditions therein are not less restrictive upon applicants, or less protective of
Idarado’s water rights, than those in Exhibit A, and are not otherwise inconsistent with this
stipulation.
2.
Applicant and Idarado agree that this stipulation shall bind and benefit
them and will be binding upon and benefit their assigns and successors-in-interest.
3.
This stipulation shall be enforceable by the parties as either an agreement
or as an order of the Water Court.
4.
Applicant shall provide notice to Idarado of any changes to the proposed
decree prior to submitting the final proposed decree to the Court for entry.
5.
this stipulation.
6.

Applicant shall file a motion with the Court requesting an order approving

Each party hereto shall bear its own costs and attorney fees.

DATED this __________ day of ____________________, 2012.

Town of Telluride
Case No. 09CW142
Page 3
MOSES, WITTEMYER, HARRISON AND
WOODRUFF, P.C.

FEATHERSTONE PETRIE DESISTO, LLP

____________________________________
James R. Montgomery, #10989
Patricia M. DeChristopher, #36951

____________________________________
John A. DeSisto, #18763
Sarah B. Wallace, #37859

ATTORNEYS FOR APPLICANT,
TOWN OF TELLURIDE

TROUT, RALEY, MONTANO, WITWER
& FREEMAN, P.C.

____________________________________
James S. Witwer, #19482
ATTORNEYS FOR OPPOSER,
IDARADO MINING COMPANY

E-FILED PURSUANT TO C.R.C.P. 121
Duly signed original on file at the law offices of Moses, Wittemyer, Harrison and Woodruff, P.C.

EXHIBIT A
11/13/12 DRAFT

DISTRICT COURT, WATER DIVISION NO. 4,
COLORADO
1200 North Grand Avenue, Bin A
Montrose, Colorado 81401-3146
______________________________________________
CONCERNING THE APPLICATION FOR WATER
RIGHTS OF THE TOWN OF TELLURIDE

COURT USE ONLY
____________________________

IN SAN MIGUEL COUNTY

Case No. 09CW142(W-3280,
96CW132)

FINDINGS OF FACT, CONCLUSIONS OF LAW AND
DECREE

This matter comes before the Water Court upon the Application for Finding of
Reasonable Diligence of the Town of Telluride, Colorado. The Court, having considered the
pleadings, evidence presented and stipulations of the parties, hereby enters the following
Findings of Fact, Conclusions of Law, and Decree:
FINDINGS OF FACT
1.

Applicant: The applicant is Town of Telluride (“Telluride”), P. O. Box 397, Telluride,
Colorado 81435, (970) 728-3071.

2.

Application, Notice and Jurisdiction: The application in this case was filed on
October 30, 2009. Timely and adequate notice of the application and these proceedings
has been given as required by law. Telluride has complied with the terms of C.R.S.
§ 37-92-302. The lands and water rights involved herein are not included within the
boundaries of any designated groundwater basin. The Water Referee and Water Court
have jurisdiction over the application and the subject matter of these proceedings, and
over all who have standing to appear as parties, whether they have appeared or not. The
application was re-referred to the Water Judge on March 21, 2011.

3.

Statements of Opposition: Timely statements of opposition were filed by Idarado Mining
Company and San Miguel Valley Corporation. The time for filing statements of
opposition has expired.

4.

Stipulations: Telluride has entered into a stipulation with the San Miguel Valley
Corporation. The Referee reviewed that stipulation and entered an order approving it.
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5.

Report of the Division Engineer: The Division Engineer issued his report on January 14,
2010 pursuant to C.R.S. § 37-92-302(4) recommending approval of the application and a
finding of reasonable diligence. That report has been considered by the Court in
accordance with C.R.S. § 37-92-305(6).

6.

Description of Telluride Municipal Water System:
A.

Original decree: The subject conditional water rights listed below were decreed
on May 13, 1981 in Case No. W-3280 in the District Court in and for Water
Division No. 4.

B.

Subsequent decrees awarding findings of diligence: Case No. 85CW114 decreed
on September 11, 1987; Case No. 89CW91 decreed on July 25, 1990; and Case
No. 96CW132 decreed on October 6, 2003.

C.

Legal description of decreed points of diversion: A map showing the approximate
locations of the following points of diversion is attached as Exhibit A.
i.

The Mill Creek Diversion. The point of diversion is located at an existing
dam on Mill Creek approximately 7,650 feet upstream of the confluence
of Mill Creek and the San Miguel River, said confluence being 1.8 miles
down the San Miguel River from the San Miguel County Courthouse in
the Town of Telluride, Colorado. The point of diversion can also be
described as being located in the NW1/4 SE1/4, of Section 26, T43N,
R9W of the N.M.P.M. at a point approximately 2,085 feet from the South
section line and 1,640 feet from the East section line.

ii.

Cornet Creek Diversion. The point of diversion is located at the Stillwell
Tunnel mouth, approximately 200 feet east of Cornet Creek and
16,500 feet upstream of the confluence of Cornet Creek and the San
Miguel River, said confluence being 1.1 miles down the San Miguel River
from the San Miguel County Courthouse, in the Town of Telluride,
Colorado. The point of diversion can also be described as being located in
the NE1/4 SW1/4, of Section 30, T43N, R8W of the N.M.P.M. at a point
approximately 2,132 feet from the South section line and 1,643 feet from
the West section line.

iii.

Bear Creek Diversion. The point of diversion is located on Bear Creek at
a point approximately 7,600 feet upstream of the confluence of Bear Creek
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with San Miguel River, said confluence being 0.74 miles up the San
Miguel River from the San Miguel County Courthouse in the Town of
Telluride, Colorado. The point of diversion can also be described as being
located in the NE1/4, SE1/4, of Section 2, T42N, R9W of the N.M.P.M.
at a point approximately 3,108 feet from the North section line and
795 feet from the East section line.
iv.

Telluride Well TH-1. The point of diversion is a well located
approximately 400 feet south of the San Miguel River and 1,200 feet
down the San Miguel River from its confluence with Bear Creek, said
confluence being 0.74 miles up the San Miguel River from the San Miguel
Courthouse in the Town of Telluride, Colorado, at a point from which
Corner No. 2 of No. 2 Placer, Mineral Survey 11207 bears South
8 degrees 28 minutes West, a distance of 503 feet. The point of diversion
can also be described as being located in the SE1/4, NE1/4, of Section 1,
T42N, R9W of the N.M.P.M. at a point approximately 1,235 feet from the
North section line and 1,211 feet from the East section line.

v.

Telluride Well TH-2. The point of diversion is a well located
approximately 150 feet south of the San Miguel River and 1,200 feet
down the San Miguel River from its confluence with Bear Creek, said
confluence being 0.74 miles up the San Miguel River from the San Miguel
Courthouse in the Town of Telluride, Colorado, at a point from which
Corner No. 2 of No. 2 Placer, Mineral Survey 11207 bears South
9 degrees West, a distance of 741 feet. The point of diversion can also be
described as being located in the NE1/4, NE1/4, of Section 1, T42N, R9W
of the N.M.P.M. at a point approximately 995 feet from the North section
line and 1,150 feet from the East section line.

vi.

Oak Street Lift Pump. The point of diversion is a weir pipe on the north
bank of the San Miguel River between the southern extensions of Aspen
Street and Oak Street in Lot 17, Block 13, Town of Telluride, at a point
from which the south quarter corner of Section 36, Township 43 North,
Range 9 West bears south 20 degrees 27 minutes 50 seconds west, a
distance of 847.67 feet, more or less. The point of diversion can also be
described as being located in the NE1/4, NW1/4, of Section 1, T42N,
R9W of the N.M.P.M. at a point approximately 484 feet from the North
section line and 2,971 feet from the East section line.
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The descriptions by references to distance from section lines contained in this
paragraph are approximations of the decreed locations and are not intended to
modify or amend the locations as originally decreed.
D.

7.

Source:
i.

Mill Creek Diversion: Mill Creek, tributary to the San Miguel River.

ii.

Cornet Creek Diversion: Cornet Creek, tributary to the San Miguel River.

iii.

Bear Creek Diversion: Bear Creek, tributary to the San Miguel River.

iv.

Telluride Well TH-1: Underground water tributary to the San Miguel
River.

v.

Telluride Well TH-2: Underground water tributary to the San Miguel
River.

vi.

Oak Street Lift Station: San Miguel River.

E.

Appropriation date: Appropriation of the Telluride Municipal Water System
water right was initiated on February 18, 1977.

F.

Amount: 2.45 cfs, absolute; 3.55 cfs, conditional. The total of 6.0 cfs may be
diverted at any one or more of the decreed alternate points of diversion, provided
that the total amount of water being diverted at any time does not exceed 6.0 cfs.

G.

Use: Municipal use, including domestic, irrigation, fire protection, industrial,
manufacturing, commercial, recreational, and all other beneficial uses incident to
distribution through the Telluride Municipal System.

Diligence Activities: The Telluride Municipal Water System is a component of
Telluride’s integrated water supply. During the subject diligence period, beginning in
October 2003, Telluride has worked diligently to develop these water rights as part of the
Bridal Veil water system. Telluride intends to construct a new water treatment facility,
known as the Pandora Water Treatment Plant, in order to use the Bridal Veil water
system as part of Telluride’s municipal water supply. The Telluride Municipal Water
System is a vital component of the water rights that will supply that new plant. A
contract with URS Engineering for the final design and engineering for the Pandora
Water Treatment Plant was executed in April 2007. URS Engineering completed the
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design and engineering for the plant pursuant to the April 2007 contract during the
pendency of this case and the Town has submitted the construction project for the new
plant for competitive bidding.
Use of the Bridal Veil water system within Telluride’s municipal water supply also
involves improvements and upgrades to the existing collection, storage and conveyance
system for the Bridal Veil water rights. In 2006, approximately 3,000 feet of deteriorated
pipeline within the Bridal Veil water system was replaced to allow use of the system
within Telluride’s municipal water supply.
Since October 2003, Telluride has expended more than $1 million to maintain and
improve the Bridal Veil water system, including funds that were obtained through grants
from the Colorado Department of Local Affairs. Telluride has also expended
approximately $1.7 million, including grant funds from the Colorado Department of
Local Affairs, for the design and planning of the proposed Pandora Water Treatment
Plant. During the subject diligence period, Telluride has paid more than $150,000 to its
water consultants, Resource Engineering, Inc., for services related to updates of
Telluride’s projected water demands, work directly related to the Bridal Veil water
system or the Pandora Water Treatment Plant or general water rights work to protect
Telluride’s water rights portfolio, including the subject water rights. Additionally,
Telluride has incurred legal fees in excess of $375,000 related to the development of the
Bridal Veil water system, planning for the Pandora Water Treatment Plant, protection of
Telluride’s water rights portfolio, including the Telluride Municipal Water System, and
litigation to clarify Telluride’s ownership of the Bridal Veil water rights and water
system structures.
Telluride has also continued to invest in the Telluride Municipal Water System’s
infrastructure. In 2009, Telluride upgraded the Mill Creek Water Treatment Plant with a
microfiltration system to improve its ability to treat water during spring runoff and other
times of high turbidity in the Mill Creek flows, at a cost of about $500,000. Recently,
Telluride expended $150,000 to improve the Stillwell Tunnel Water Treatment Plant to
filter arsenic at the plant.
8.

Can and Will: Telluride’s water engineers have determined that Telluride’s 6.0 cfs
conditional water rights described in this case are necessary, in conjunction with the
conditional exchange, direct flow and storage rights described in Case Nos. 08CW186
and 09CW89, to ensure that the Telluride Municipal Water System can supply water to
the Town’s service area under a variety of conditions. Because the decree in Case No.
96CW313 limits the use of the senior Bridal Veil Water System water rights to their
historical use, and because a substantial portion of those senior water rights have been
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reconveyed by Telluride to Idarado Mining Company, Telluride’s unencumbered portion
of those senior rights is not sufficient alone to meet the Town’s reasonably projected
water requirements. Telluride’s engineers have concluded that Telluride will need to
exercise these conditional water rights in the Bridal Veil basin, in conjunction with its
other municipal water rights and exchanges, including those described in Case Nos.
08CW186 and 09CW89, to supply its reasonably projected water requirements. The
Court, therefore, finds that Telluride has satisfied the requirements of C.R.S.
§ 37-92-305(9)(b) during the diligence period.
9.

Satisfaction of the Pagosa Factors: Telluride has satisfied the factors established in
Pagosa Area Water and Sanitation District v. Trout Unlimited, 170 P.3d 307 (Colo.
2007), for the diligence period by showing that its need for 6.0 cfs of conditional water
rights is non-speculative. Telluride has projected its water needs within a reasonable
planning period. Telluride has also determined demand by providing population
projections based on a normal growth rate within the reasonable planning period.

10.

Terms and Conditions to Prevent Injury:
A.

Conditions of Prior Decrees: Telluride’s appropriation and development of the
subject water rights shall remain subject to the terms and conditions set forth in
the decree entered in Case No. 92CW132 and all other cases relevant to the
operation of the water rights, including Case No. 96CW313.
CONCLUSIONS OF LAW

11.

Incorporation of Findings of Fact: The foregoing Findings of Fact are incorporated
herein.

12.

Notice and Jurisdiction: The Water Court for Water Division No. 4 has exclusive
jurisdiction over this proceeding and over all persons, property and water rights that may
be affected hereby, whether or not those persons or property owners have chosen to
appear. The application in this matter and the resume publication of the application
placed such persons on notice of the relief requested by the application and granted by
this ruling.

13.

Application Contemplated By Law: The application in this case is one contemplated by
law and was filed in accordance with C.R.S. § 37-92-302(1)(a).

14.

Diligence: A finding of diligence is based on factors such as economic feasibility, status
of requisite governmental approvals, expenditures to develop the appropriation, ongoing
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conduct of engineering studies, design and construction of facilities, and the nature and
extent of water demand and beneficial uses that the conditional water rights are to serve.
Municipal Subdistrict, Northern Colo. Water Conservancy Dist. v. Getty Oil Exploration
Co., 997 P.2d 557, 561 (Colo. 2000). Telluride’s diligence activities, described in its
application and in paragraph 7 above, are sufficient to establish a finding of reasonable
diligence.
15.

Conditional Water Rights: Telluride has exercised reasonable diligence toward the
completion of the appropriation of the subject water rights. Telluride’s application for
finding of reasonable diligence should be granted. C.R.S. § 37-92-301(4). The subject
water rights should be continued in full force and effect, subject to the terms and
conditions set forth in the decree entered in Case No. 96CW132.
DECREE

16.

Incorporation of Findings of Fact and Conclusions of Law: The foregoing Findings of
Fact and Conclusions of Law are incorporated herein.

17.

Approval of Finding of Reasonable Diligence: The application for finding of reasonable
diligence with respect to the subject water rights is granted and the conditional water
rights are continued in full force and effect, subject to the terms and conditions set forth
in the decree entered in Case No. 96CW132.

18.

Diligence: If Telluride desires to maintain the conditional water rights continued herein,
an application for finding of reasonable diligence shall be filed on or before the last day
of ___________________, 2018, or a showing made on or before such date that such
conditional water rights have become absolute by reason of completion of the
appropriation.

19.

Transfer of Conditional Water Rights: Upon the sale or other transfer of any conditional
water right continued herein, the transferee shall file with the Water Court having
jurisdiction a notice of transfer which shall state: (1) the title and case number of the case
in which the conditional decree was issued; (2) the description of the conditional water
right transferred; (3) the name of the transferor; (4) the name and mailing address of the
transferee; and (5) a copy of the recorded deed or other transfer document. The owner of
any conditional water right shall notify the Clerk of the Water Court having jurisdiction
of any change in mailing address.
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Dated this ________ day of __________________, 2012.
BY THE COURT:

_________________________________________
J. Steven Patrick
Water Judge
Water Division No. 4
State of Colorado

